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TThe Result: Absurd Legal Determinations In Kaplan’s RICO Ruling  
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1

2 UNITED STATES DISTRICT COURT

3 SOUTHERN DISTRICT OF NEW YORK

4  C.A. No. 11 Civ. 0691 (LAK)

5 -----------------------------------x

CHEVRON CORPORATION,

6

         Plaintiff,

7

8

     - against -

9

10

STEVEN DONZIGER, et al.,

11

         Defendants.

12 -----------------------------------x

             June 25, 2018

13              10:07 a.m.

14

15      Videotaped Deposition of STEVEN

16 DONZIGER, taken by Plaintiff, pursuant to

17 Order, held at the offices of Gibson Dunn &

18 Crutcher LLP, 200 Park Avenue, New York,

19 New York, before Todd DeSimone, a

20 Registered Professional Reporter and Notary

21 Public of the State of New York.

22

23

24

25
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1
2 A P P E A R A N C E S :
3 GIBSON DUNN & CRUTCHER LLP

200 Park Avenue
4 New York, New York 10166

       Attorneys for Plaintiff
5 BY:    ANDREA E. NEUMAN, ESQ.

        aneuman@gibsondunn.com
6        ANNE CHAMPION, ESQ.

        achampion@gibsondunn.com
7        ALEJANDRO A. HERRERA, ESQ.

        aherrera@gibsondunn.com
8
9

10 STERN KILCULLEN & RUFOLO, LLC
325 Columbia Turnpike

11 Florham Park, New Jersey 07932
      Attorneys for Plaintiff

12 BY:   HERBERT J. STERN, ESQ.
       hstern@sgklaw.com

13       JOEL M. SILVERSTEIN, ESQ.
       jsilverstein@sgklaw.com

14
15
16
17

ALSO PRESENT:
18   ANDRES R. ROMERO-DELMASTRO, ESQ., Chevron

  Corporation
19

  CHRISTOPHER HANLON, Videographer
20
21
22
23
24
25
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1                DONZIGER

2             THE VIDEOGRAPHER: Good morning.

3 We are going on the record at 10:07 a.m. on

4 June 25th, 2018.  Please note that the

5 microphones are sensitive and may pick up

6 whispering, private conversations and

7 cellular interference.  Please turn off all

8 cell phones or place them away from the

9 microphones as they can interfere with the

10 deposition audio.  Audio and video

11 recording will continue to take place

12 unless all parties agree to go off the

13 record.

14             This is media unit number one

15 of the video-recorded deposition of

16 Mr. Steven Donziger taken in the matter of

17 Chevron Corporation v. Donziger, et al,

18 filed in the U.S. District Court, Southern

19 District of New York, Docket 11 Civ. 0691.

20             This deposition is being held

21 today at Gibson Dunn & Crutcher located at

22 200 Park Avenue, New York, New York.  My

23 name is Christopher Hanlon.  I'm from

24 Veritext.  I'm the videographer today.  Our

25 court reporter is Todd DeSimone also from
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1                DONZIGER

2 Veritext.  I am not related to any party in

3 this action nor am I financially interested

4 in the outcome.

5             At this time I would ask

6 counsel to please state your appearances

7 for the record.

8             MS. NEUMAN:  Andrea Neuman,

9 Gibson Dunn & Crutcher, for Chevron.

10             MS. CHAMPION:  Anne Champion

11 from Gibson Dunn for Chevron Corporation.

12             MR. HERRERA:  Alejandro Herrera

13 from Gibson Dunn for Chevron Corporation.

14             MR. STERN:  Herbert Stern,

15 Stern Kilcullen & Rufolo, for Chevron.

16             MR. SILVERSTEIN:  And Joel

17 Silverstein, also from Stern Kilcullen &

18 Rufolo, for Chevron.

19             THE VIDEOGRAPHER:  Thank you.

20 At this time our court reporter can swear

21 in our witness and we can proceed.

22      *   *   *

23 S T E V E N   D O N Z I G E R,

24 called as a witness, having been first duly

25 sworn, was examined and testified
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1                DONZIGER

2 as follows:

3 EXAMINATION BY MS. NEUMAN:

4      Q.     Good morning, Mr. Donziger.

5      A.     I think there is one individual

6 who didn't state his name for the record.

7             MR. ROMERO-DELMASTRO:  I'm

8 already on the record.  Andres Romero for

9 Chevron Corporation.

10             THE VIDEOGRAPHER:  Thank you,

11 sir.  Thank you, Mr. Donziger

12      A.     Can I just get a clarification

13 from counsel, is this deposition being

14 live-streamed?  Are people watching this

15 deposition over the internet?  Are there

16 other lawyers or people watching this

17 deposition?

18      Q.     In another room.  I don't know

19 that there is anybody in there.

20      A.     There is another room?  This

21 firm?

22      Q.     Yes.

23      A.     Is it being live-streamed back

24 to Chevron headquarters?

25      Q.     No.
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1                DONZIGER

2      A.     Okay.

3      Q.     Mr. Donziger, you have been

4 deposed before, so you understand the rules

5 of a deposition?

6      A.     Yes.

7      Q.     Are you on any medication that

8 would prevent you from testifying

9 truthfully today?

10      A.     No.

11      Q.     Is there anything else that

12 would interfere with your ability to

13 testify truthfully today?

14      A.     No.

15      Q.     I'm going to hand you a

16 document previously marked as Plaintiff's

17 Exhibit 5302.

18             (Plaintiff's Exhibit 5302

19 marked for identification.)

20      Q.     This is the Court's order which

21 is Docket No. 1875, was entered in March of

22 2014.  You are familiar with this order?

23      A.     Yes.

24      Q.     I'm going to direct your

25 attention to the language on page 2.  It
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1                DONZIGER

2 starts on page 1.  "The Court hereby

3 imposes a constructive trust for the

4 benefit of Chevron on all property, whether

5 personal or real, tangible or intangible,

6 vested or contingent, that Donziger has

7 received or hereafter may receive, directly

8 or indirectly, or to which Donziger now

9 has, or hereafter obtains any right, title,

10 or interest, directly or indirectly, that

11 is traceable to the Judgment or the

12 enforcement of the Judgment anywhere in the

13 world."

14             Do you see that?

15      A.     Yes.

16      Q.     What is your understanding of

17 the language traceable to the enforcement

18 of the Judgment?

19      A.     Well, look, I am going to

20 oppose the question on these grounds:  I

21 have made my position clear in filings with

22 the Court.  This issue is before the Court

23 for a resolution.

24             There is a dispute that I don't

25 think is factual, as I made clear in my
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1                DONZIGER

2 filings, and I made my position clear in

3 what's currently before Judge Kaplan and he

4 has yet to rule.  That's specifically the

5 motion for a declaratory judgment.  So

6 there is nothing more to add to that.

7      Q.     Mr. Donziger, we have a

8 contempt hearing related to this order

9 coming up this week, as you know.

10      A.     Yes.

11      Q.     And we are entitled to explore

12 what you claim your understanding of the

13 order which you are -- which is at issue in

14 that hearing.  So I'm going to ask the

15 question again.  If you are refusing to

16 answer, just say "I refuse to answer" and I

17 will move on.

18      A.     With all due respect, I don't

19 really see that as part of the scope of

20 this deposition.  I mean, this deposition

21 is about --

22      Q.     That's fine.  When I ask the

23 question that you view as not part of the

24 scope, just so we can move it along, say "I

25 refuse to answer based on," and you could
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1                DONZIGER

2 just say scope --

3      A.     So you are telling me --

4      Q.     -- or privilege.

5      A.     You are telling me how to

6 represent myself in response to your

7 questions?  Listen --

8      Q.     I'm just suggesting an

9 efficient mechanism.

10      A.     Hold on.  Hold on.  I will try

11 to abide by that, okay?  I believe that is

12 beyond the scope.

13             I will also say this in an

14 effort to move things along as well:  You

15 know, this is a complicated position for me

16 because I am a witness and a lawyer at the

17 same time.  I am representing myself.  So

18 please take that into account.  You know, I

19 am going to do my best to answer the

20 relevant questions that call for

21 non-privileged information or information

22 that there is no grounds to withhold at

23 this point.  So I'm with you.  So I look

24 forward to your next question.

25      Q.     So you declined to answer or
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1                DONZIGER

2 provide your understanding of what the

3 language in the Court's order related to

4 traceable to enforcement of the Judgment

5 means, correct?

6      A.     Look, no, I don't decline.  I

7 have already stated that on the record.  I

8 argued it on May 8th at the hearing.  There

9 is a whole --

10      Q.     Mr. Donziger, I'm just

11 interested in whether you are declining

12 today while you are under oath as a

13 witness.

14      A.     I have made my position clear

15 on that legal issue already, and I am not

16 going to go any further on that issue

17 today.

18      Q.     And what's your understanding

19 of the phrase -- the disjunctive phrase

20 "traceable to the Judgment" as opposed to

21 "enforcement of the Judgment" as used in

22 Exhibit 5302?

23      A.     Look, I have made it very clear

24 that this document is not in my view the

25 governing document of this issue.  There
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1                DONZIGER

2 was a subsequent order by Judge Kaplan on

3 April 25th.

4      Q.     Mr. Donziger, I understand your

5 legal position.  I'm asking your factual

6 interpretation of the language.  If you

7 refuse to give it --

8      A.     Listen, this is a legal issue

9 in my view, okay?  It is currently teed up

10 for decision.  I have more than amply

11 explained my position on this issue,

12 specifically in reference to the April 25th

13 clarification order, which you are not

14 bringing out and you completely ignored,

15 that is Chevron completely ignored in this

16 initial motion to hold me in contempt,

17 which I believe is in bad faith, as I made

18 clear.  So there is nothing more to add.

19      Q.     Have you received any monies

20 that are traceable to the judgment since

21 March of 2014?

22      A.     I have made my position clear,

23 okay?

24      Q.     It is a factual question,

25 Mr. Donziger.  Yes or no or I decline to
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1                DONZIGER

2 answer.

3      A.     It isn't a factual question,

4 excuse me, because traceable to the

5 judgments is precisely one of the issues

6 that is teed up before Judge Kaplan.  So I

7 don't know what you mean by that.

8             What do you mean traceable to

9 the judgment?  Do you mean money collected

10 on enforcement or do you mean money raised

11 to pay litigation expenses?  Why don't you

12 tell me, what do you mean?

13      Q.     Mr. Donziger, have you

14 received, since March of 2014, any money

15 that was raised on the basis of the

16 existence of the Ecuador judgment?

17      A.     I object to the question.

18             Let me explain something.  This

19 deposition is about whether I have the

20 ability to pay an $813,000 judgment that

21 Chevron has against me, and I have

22 demonstrated that I can pay that judgment.

23 It is also about the Elliott meeting.  So

24 please limit your questions to those two

25 topics.

Page 12

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 47 of 478



1                DONZIGER

2      Q.     So you refuse to answer whether

3 you have received any money raised on the

4 basis of the judgment since March of 2014?

5      A.     I have acknowledged before

6 Judge Kaplan already that I have been paid

7 out of monies raised to pay litigation

8 expenses as he expressly permitted in his

9 April 25th order.  So please stop harassing

10 me.  I mean, ask a question about the

11 Elliott meeting or about my financial

12 condition.  That's what this deposition is

13 about.

14      Q.     So the answer is yes, you have

15 received money --

16      A.     Don't tell me what the answer

17 is.  I answer the questions, you ask the

18 questions.

19      Q.     Well, not so far, but maybe we

20 will get there.

21             On how many occasions have you

22 received monies raised to pay, as you

23 describe it, litigation expenses?

24      A.     I object.  It is beyond the

25 scope of the deposition.  I have received
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1                DONZIGER

2 retainer payments, as I already expressed,

3 consistent with the April 25th order.

4      Q.     And pursuant to what agreement

5 did you receive these retainer payments?

6      A.     I have an agreement with my

7 clients.

8      Q.     And who do you define currently

9 as your clients?

10      A.     My client is the FDA.

11      Q.     You stated in pleadings that

12 the UDAPT is no longer your client; is that

13 right?

14      A.     That's correct.

15      Q.     When did the UDAPT stop being

16 your client?

17      A.     Beyond the scope.

18      Q.     The 47 Lago Agrio plaintiffs

19 are no longer your client; is that right?

20      A.     Beyond the scope.

21      Q.     Just so the record is clear,

22 when you say beyond the scope, you are

23 declining to answer the question?

24      A.     I am stating that consistent

25 with court orders, this deposition is
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1                DONZIGER

2 limited to the Elliott Management meeting

3 and whether or not I can pay the judgment

4 Chevron has against me, and I would ask you

5 again to please limit your questions to

6 those two topics.

7      Q.     Well, I don't share your

8 interpretation, so I will ask the questions

9 and you can decline to answer if you think

10 it is appropriate.

11      A.     Why don't we -- why don't we

12 focus on what we do agree on, which is I

13 can answer questions about Elliott.  That

14 would probably be more productive.

15      Q.     Can you turn to paragraph 5 of

16 Exhibit 5302, please, which states

17 "Donziger and the LAP Representatives, and

18 each of them, is hereby further enjoined

19 and restrained from undertaking any acts to

20 monetize or profit from the Judgment, as

21 modified or amended."

22             Do you see that, sir?

23      A.     Yes.

24      Q.     Have you undertaken any acts to

25 monetize the judgment since March of 2014?
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1                DONZIGER

2      A.     Andrea, I'm not going to answer

3 these questions, okay?  This is the wrong

4 order.  There is a subsequent order, as I

5 have made clear before Judge Kaplan, okay,

6 that I believe all of my actions have been

7 consistent with that order.  They have been

8 perfectly legal, okay?  They have been

9 perfectly consistent with Judge Kaplan's

10 April 25th order and perfectly consistent,

11 respectfully, with the Second Circuit

12 decision affirming Judge Kaplan.

13      Q.     Describe for me what you mean

14 when you say all your actions in your last

15 answer.

16      A.     My actions in regard to trying

17 to generate resources for my clients to pay

18 litigation expenses.

19      Q.     Since March of 2014 have you

20 represented anybody other than the FDA in

21 connection with this matter?

22      A.     It is beyond the scope.  In

23 connection with this matter?  You mean the

24 case against Chevron?

25      Q.     The Ecuador litigation.  I'm
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1                DONZIGER

2 sorry.

3      A.     The case against Chevron?

4      Q.     The Ecuador litigation.

5      A.     I do not remember the date that

6 sort of things shifted exactly, but my

7 client is now the FDA and has been for at

8 least two years.  I don't know exactly the

9 date that it shifted.

10      Q.     Have you, since March of 2014,

11 have you raised money in connection with

12 the Ecuador litigation for any clients

13 other than the FDA?

14      A.     I'm going to decline to answer

15 on the grounds that that is First Amendment

16 protected, and I have a pending motion, as

17 you know, for a protective order on First

18 Amendment grounds and --

19      Q.     The identity of your client is

20 a First Amendment issue?

21      A.     The identity of -- well,

22 information related to how our team

23 structures itself, who the various client

24 groups are, how they function, resources,

25 is all First Amendment protected.  Right

Page 17

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 52 of 478



1                DONZIGER

2 now my client is the FDA.

3      Q.     So you are taking the position

4 that you are raising money on behalf of

5 clients but for certain time periods you

6 won't identify who those clients are, am I

7 understanding you right?

8      A.     No, my clients have always been

9 the affected communities who live in

10 Ecuador as represented by the FDA.  That's

11 happened for many years.  There was a

12 period of time, as you know, back in the

13 1990s when my clients were individuals.

14 Now they are the FDA, the beneficiary of

15 the judgment, according to the Ecuadorian

16 court order.  That's my client.

17      Q.     And is it -- I'll withdraw

18 that.

19             I'm going to hand the witness a

20 document previously marked as Exhibit 5303.

21 It is Docket No. 1985.

22             (Plaintiff's Exhibit 5303

23 marked for identification.)

24      Q.     This is a judgment entered

25 against your client, the FDA, and others.
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2             You are familiar with this

3 document, Mr. Donziger?

4      A.     Yes.

5      Q.     Since Exhibit 5303 was entered

6 on April 23rd of 2018, have you solicited

7 any investments in the Ecuador litigation?

8      A.     My position is that this

9 default judgment does not change the

10 landscape at all for the FDA's ability to

11 raise money consistent with Judge Kaplan's

12 order from April 25th, 2014.  The specific

13 answer to your question I believe to the

14 best of my recollection is no.

15      Q.     Have you received any funds

16 raised based on the existence of the

17 Ecuador judgment since April 23rd of 2018?

18      A.     I have not.

19             I'm sorry, I need a

20 clarification of the question.  Received

21 any funds from who?

22      Q.     From anyone that were generated

23 based on investments in the Ecuador

24 judgment.

25      A.     No.
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2      Q.     Do you currently control any

3 funds that were raised based on the

4 existence of the Ecuador judgment?

5      A.     Beyond the scope; the scope

6 being my current financial condition and

7 the Elliott meeting.  I mean, it would be

8 great if you could focus on those two areas

9 where we agree.

10      Q.     Mr. Donziger, just so we're

11 clear, there is no theory that it is only

12 your current financial condition.

13      A.     Well, that's my view of it.

14      Q.     Okay.

15      A.     I know you have a different

16 view because you want to find out

17 everything about me, okay?  Look at your

18 subpoena.  But I oppose that view.  I don't

19 think it is fair and I think it violates my

20 constitutional rights.  So that's why I

21 filed the motion for protective order

22 which, by the way, you guys have not

23 responded to.  So are you conceding that

24 motion?

25      Q.     Mr. Donziger, we are here for a
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2 deposition.  We can have a meet and confer

3 later.

4      A.     I momentarily forgot.  I

5 apologize.

6      Q.     So you are refusing to disclose

7 whether or not you currently control funds

8 that were raised based on the existence of

9 the Ecuador judgment?

10      A.     My position --

11      Q.     It is just a yes or no.  Are

12 you currently refusing to provide that

13 information?

14      A.     I already said it is beyond the

15 scope.

16      Q.     Okay.

17      A.     It is beyond the scope of the

18 deposition.

19      Q.     And you have not solicited any

20 investments in the Ecuador judgment since

21 April of this year; did I understand that

22 correctly?

23      A.     You didn't ask that question

24 before.  You asked a different question.

25      Q.     Have you solicited any
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2 investments in the Ecuador judgment since

3 April of this year?

4      A.     I have a right to solicit in my

5 view based on Judge Kaplan's clarification

6 order -- well, I should say help my clients

7 generate the resources they need to pay

8 litigation expenses.  These are not

9 investments I'm offering based on anything

10 I own, to be very clear.  These are,

11 generally speaking, these are efforts to

12 assist the client group get the resources

13 they need to keep the litigation going.

14             Since April 23rd I don't

15 believe I have, but it is possible.  I am

16 in a constant state of trying to help my

17 clients generate resources to be sure the

18 litigation continues and ultimately Chevron

19 is held accountable for what it did in

20 Ecuador.

21      Q.     If you have solicited

22 investments in the judgment on behalf of

23 the FDA since April of this year, would you

24 have documents relating to those

25 solicitations?
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2      A.     Not necessarily.

3      Q.     Do you know one way or the

4 other?

5      A.     Well, you know, I don't know

6 the answer to that question because, as I

7 sit here today, as I have already testified

8 I don't know of anyone that has been

9 solicited since the default judgment was

10 entered.

11      Q.     And your view is that the FDA

12 is still free to raise money on the basis

13 of the Ecuador judgment?

14      A.     Absolutely.

15      Q.     I'm going to give the witness a

16 document previously marked as Exhibit 5304.

17 This is Docket No. 1968.

18             (Plaintiff's Exhibit 5304

19 marked for identification.)

20      Q.     If you look at page 2 of this

21 order, Mr. Donziger, it is ordered that

22 "Donziger, having had actual notice of this

23 order" -- oh, I'm sorry, let me restart

24 that.

25             The order states "Ordered that
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2 Donziger, as well as any other person or

3 entity having actual notice of this order

4 and acting at his direction or in concert

5 with him, including without limitation,

6 Katie Sullivan, Streamline Family Office,

7 Inc., Jonathan Bush and athenahealth, Inc.,

8 preserve and maintain within the United

9 States any and all documents or evidence

10 relating to the Judgment or compliance

11 therewith."

12             Do you see that, Mr. Donziger?

13      A.     Yes.

14      Q.     Do you recall when the Court

15 entered this order in March?

16      A.     Yes.

17      Q.     Have you maintained all

18 documents relevant to this action?

19      A.     Yes.

20      Q.     Have you destroyed any

21 documents?

22      A.     No.

23      Q.     Have you destroyed any

24 documents relating to any efforts to raise

25 monies related to the Ecuador judgment?
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2      A.     Since this order was in effect?

3      Q.     Uh-huh.

4      A.     To the best of my recollection,

5 no.  That's not my practice.

6      Q.     Have you destroyed any

7 documents prior to the date of this order?

8      A.     It is possible, when this order

9 was not in effect.  Generally, it's not my

10 practice to destroy documents or e-mails.

11      Q.     So as you sit here today, you

12 don't recall destroying any documents

13 related to solicitations of judgment --

14 investments in the Ecuador judgment?

15      A.     I don't know whether I did or

16 didn't.  I can't definitively say I did

17 not.

18             You know, there is a constant

19 concern about confidentiality given what's

20 happened in the past in this case,

21 Chevron's attacks on funders, etc.  So to

22 maintain confidentiality, to protect

23 investors' identity so they won't be

24 harassed by your law firm and your client,

25 it is conceivable that I or others deleted
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2 e-mails related to certain people.

3      Q.     So if you want to keep

4 information confidential from Chevron such

5 that Chevron can't discover it during

6 discovery --

7      A.     That wasn't the motivation.

8 You are putting words in my mouth.

9      Q.     Well, do you --

10      A.     What's your question?

11      Q.     Do you destroy documents in

12 order to avoid having to produce them to

13 Chevron?

14      A.     No.

15      Q.     Have you ever destroyed a

16 document to avoid having to produce it to

17 Chevron?

18      A.     No.

19      Q.     Have you ever suggested to

20 anyone that they destroy a document to

21 avoid its production to Chevron?

22      A.     No.

23      Q.     I'm going to hand the witness a

24 document previously marked as Plaintiff's

25 Exhibit 5305.
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2             (Plaintiff's Exhibit 5305

3 marked for identification.)

4      Q.     Mr. Donziger, this is a

5 restraining order that Chevron served on

6 you on April 16th of 2018.

7             I'm going to direct your

8 attention to page 2 under the heading

9 Restraining Notice where the notice says

10 "Take Notice that, pursuant to CPLR

11 5222(b), which is set forth in full herein,

12 you are hereby forbidden to make or suffer

13 any sale, transfer or interference with any

14 property in which you have an interest, or

15 pay over or otherwise dispose of any debt

16 owed to you, except as provided in Section

17 5222."

18             Do you see that, sir?

19      A.     Yes.

20      Q.     Have you transferred any

21 property in which you had an interest since

22 April 16th of 2018?

23      A.     What do you mean by property?

24 Like real property?

25      Q.     Money, real property.
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2      A.     I have continued to pay my

3 living expenses, but other than that, no.

4      Q.     And what are you including in

5 your living expenses?

6      A.     That's beyond the scope.

7      Q.     So you won't define what you

8 mean --

9      A.     Living expenses, food,

10 mortgage, maintenance, entertainment,

11 school for kid, etc.

12      Q.     Other than --

13      A.     Garage for car.

14      Q.     Other than continuing to pay

15 what you define as living expenses, have

16 you transferred any asset since April 16th

17 of 2018?

18      A.     No.

19      Q.     I'm going to hand the witness a

20 document previously marked as Plaintiff's

21 Exhibit 558.

22             Are you familiar with this

23 document, Mr. Donziger, your retainer

24 agreement from January 5th of 2011?

25      A.     Yes.

Page 28

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 63 of 478



1                DONZIGER

2      Q.     Is this agreement still

3 operative?

4      A.     I think there has been a

5 subsequent agreement.

6      Q.     What is the date of the

7 subsequent agreement?

8      A.     I don't know, but it was after

9 this date.

10      Q.     Do you have a copy of the

11 subsequent agreement?

12      A.     I do.

13      Q.     And who are the parties to the

14 subsequent agreement?

15      A.     I believe it is the FDA and

16 myself.

17      Q.     Has Exhibit 558 been

18 terminated?

19      A.     I think it's been superseded by

20 the subsequent agreement.

21      Q.     Now, in Exhibit 558, your

22 clients consist of the individual Lago

23 Agrio plaintiffs, the FDA, and the UDAPT.

24 Do you see that?

25      A.     Yes.
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2      Q.     At some point in time you

3 stopped representing everybody except the

4 FDA, but you won't say when that point in

5 time was, correct?

6      A.     It's not that I won't say, I

7 just don't know as I sit here today what

8 the exact date is.

9      Q.     Can you give me an

10 approximation?

11      A.     I think it is about two, three

12 years, sometime in that time period.

13      Q.     And at the time that you --

14 well, who terminated the relationship as

15 between you and the UDAPT?

16      A.     So I'm going to decline to

17 answer that question on the grounds that it

18 really relates to the internal functioning

19 of the plaintiff class in Ecuador.

20      Q.     And who terminated the

21 relationship as between you and the Lago

22 Agrio plaintiffs?

23      A.     I'm going to decline to answer

24 that question on the same grounds.

25      Q.     Do you have any consent from
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2 the Lago Agrio plaintiffs to continue to

3 represent the FDA but not them in

4 connection with the Ecuador litigation?

5      A.     You mean directly from the

6 individuals?

7      Q.     Yes, sir.

8      A.     I don't believe so.  It is

9 possible.  I'm not really sure.

10      Q.     You don't know as you sit here?

11      A.     I don't know.  My client is the

12 FDA, which has consents from individuals,

13 so whether that would be transferred up to

14 me, I don't know.

15      Q.     Do you have a consent from

16 Mr. Fajardo, acting on behalf of the Lago

17 Agrio plaintiffs, to continue to represent

18 the FDA in this matter but not the Lago

19 Agrio plaintiffs?

20      A.     I don't really understand the

21 question.  I have a relationship to my

22 client, the FDA, which is the beneficiary

23 of the judgment.  I don't have any consent

24 from Mr. Fajardo in that regard.

25      Q.     Do you have any conflict

Page 31

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 66 of 478



1                DONZIGER

2 waivers from the Lago Agrio plaintiffs to

3 represent exclusively the FDA in connection

4 with the Ecuador litigation?

5      A.     This is really irrelevant to

6 this deposition, with all due respect.  How

7 is this relevant?

8      Q.     Mr. Donziger, you are claiming

9 to have a valid interest which you are

10 selling on behalf of --

11      A.     What do you mean, valid?  You

12 want to come over here and testify?

13      Q.     Mr. Donziger, can you answer

14 the question?

15      A.     You just said claiming I have a

16 valid interest which I'm selling.  I have

17 never claimed that and that hasn't

18 happened.

19      Q.     Okay.

20      A.     The FDA has an interest.

21      Q.     Define for me the FDA's

22 interest in the Ecuador judgment.

23      A.     The FDA is the beneficiary of

24 the judgment responsible for collecting the

25 money, executing the judgment against
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2 Chevron, and spending consistent with the

3 Ecuador court judgment.

4      Q.     Which says it shall be expensed

5 exclusively for remediation, correct?

6      A.     It also allows for the payment

7 of legal and administrative expenses, so

8 no, it is not exclusive.  What is left

9 after these various obligations are met

10 needs to be paid for remediation.  So if

11 you are trying to suggest that raising

12 money is inconsistent, I disagree with you.

13      Q.     Do you have any opinion from,

14 written opinion, that the FDA has an

15 exigible interest in the judgment under

16 Ecuador law?

17      A.     The FDA is the beneficiary of

18 the judgment according to the Ecuador court

19 judgment.  There is no need to get an

20 opinion.  It is so stated in the Ecuador

21 court judgment.

22      Q.     Other than the Ecuador court

23 judgment, are you relying on anything else

24 when you say the FDA -- well, let me

25 withdraw that.
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2             Is it your position that the

3 FDA, acting alone, can contract to give

4 third parties percentages of the Ecuador

5 judgment?

6      A.     Andrea, your question is -- you

7 know the answer to that question.  I have

8 already stated my position, okay, before

9 Judge Kaplan.

10      Q.     Then just answer the question,

11 Mr. Donziger.  Stop giving speeches.

12      A.     I'm not about speeches, okay?

13 Ask questions that this deposition is

14 supposed to be about.  Ask Elliott

15 Management questions, because I'm not going

16 to sit here all day, I'm just telling you,

17 and sit here and go through all this.

18             MS. NEUMAN:  Can you read the

19 question back to the witness.

20      A.     Ask questions about Elliott.

21 That is what Judge Kaplan ordered this

22 deposition for.

23             MS. NEUMAN:  Can you read the

24 question back for the witness, please.

25             (The record was read.)
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2      A.     I have stated that already

3 before Judge Kaplan.  Yes.

4      Q.     And are there any limits on the

5 FDA's ability to sell percentage interest

6 in the judgment?

7      A.     Stop it.  Limits?  You know,

8 I'm not opining on that.  It is privileged

9 and it's beyond the scope.  Next.

10      Q.     Any solicitations that you've

11 made for additional funders in the Ecuador

12 litigation, in making those have you

13 complied with the provisions of Exhibit

14 558?

15      A.     Oh, lord.  What is Exhibit 558,

16 this (indicating)?

17      Q.     Your January 2011 retainer

18 agreement.

19      A.     I'm not answering that

20 question.  I don't know what you're talking

21 about.  You've got to be more specific.

22 What in the exhibit are you talking about?

23      Q.     There is a provision that

24 discusses when and how additional funders

25 will be added on page 6, paragraph 3(j),
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2 under the heading "The Firm hereby

3 acknowledges and agrees as follows," and

4 that's a reference to your firm.

5      A.     Okay.  If you want me to answer

6 that I need to sort of read this.  I mean,

7 I haven't read this document for a long

8 time and, as I said, it's not the current

9 document.

10      Q.     So you're not complying with it

11 when you are --

12      A.     No, I'm not saying I'm not

13 complying with it.  You said that.

14      Q.     Let me ask you this:  Have you

15 given --

16      A.     Do you want me to read this?

17      Q.     No, I will just ask you a

18 different question.  Have you given the

19 UDAPT notice on the occasions that you have

20 solicited investments in the judgment for

21 the FDA?

22      A.     It's none of your business.

23 It's beyond the scope.

24             The UDAPT has no authority.  I

25 don't work for the UDAPT.  My client is the

Page 36

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 71 of 478



1                DONZIGER

2 FDA, that's who I work for.  I give them

3 notice.

4      Q.     Have you given the Lago Agrio

5 plaintiffs notice?

6      A.     The Lago Agrio plaintiffs

7 generally know what the FDA is doing with

8 regard to trying to generate resources so

9 they can continue the case to try to get a

10 cleanup of the pollution that your client

11 left on their lands.

12      Q.     The question, Mr. Donziger, is

13 have you given notice to the Lago Agrio

14 plaintiffs when you have solicited --

15      A.     I give notice to my client,

16 which is the FDA, and the FDA is

17 responsible for keeping the affected

18 communities notified, and it's not just the

19 named plaintiffs, it's the leaders of all

20 the affected communities.  The named

21 plaintiffs act for everybody who is

22 affected.

23      Q.     So you have had no

24 communications directly with the individual

25 Lago Agrio plaintiffs since the entry of
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2 the RICO judgment; is that right?

3      A.     That's false, that's not right,

4 but it is also beyond the scope.  Please

5 ask me about Elliott.

6      Q.     You have referred to your --

7      A.     Let me make a suggestion, okay?

8      Q.     Mr. Donziger, I'm not

9 interested in your suggestions.  I'm just

10 going to ask questions and you can answer

11 the questions.

12      A.     No, you've got to ask questions

13 relevant to the scope and then I will

14 answer the questions.

15      Q.     I am.

16      A.     But what I'm going to do right

17 now is go to the bathroom, so give me five

18 minutes, please.

19             MS. NEUMAN:  Let's go off the

20 record at the witness' request.

21             THE VIDEOGRAPHER:  The time is

22 10:42.  We are going off the record.  This

23 is the end of media file one.

24             (Recess taken.)

25             THE VIDEOGRAPHER:   We are back
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2 on the record.  The time is 10:50.  This is

3 the beginning of media file number two.

4 BY MS. NEUMAN:

5      Q.     Mr. Donziger, do you still have

6 Exhibit 558 in front of you, your January

7 2011 retainer?

8      A.     Yes.

9      Q.     Are there any provisions of

10 Exhibit 558 that you consider to still be

11 operative or is the entire agreement

12 terminated?

13      A.     I would have to read through

14 this and compare it to the subsequent

15 agreement before I could answer that

16 question.

17      Q.     Well, let's look at paragraph

18 3(a), Contingent Fee.  It says "As

19 compensation for its services the firm

20 should be entitled to an Active Lawyer

21 Percentage of thirty one and one-half

22 percent of the Total Contingency Fee

23 Payment.  The Total Contingency Fee Payment

24 means an amount equal to 20 percent of all

25 Plaintiff Collection Monies."
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2             Do you see that?

3      A.     Yes.

4      Q.     Is that provision still

5 operative in your view?

6      A.     It is beyond the scope.

7      Q.     Are the provisions relating to

8 the monthly retainer on the next page still

9 operative?

10      A.     That is beyond the scope of the

11 deposition.

12      Q.     Are the provisions relating to

13 budgets, billing and payments still

14 operative?

15      A.     That is beyond the scope.

16      Q.     Have any arbitrations been

17 conducted pursuant to Exhibit 558?

18      A.     It is beyond the scope.

19      Q.     On page 8 of Exhibit 558 it

20 says "Following a final non-appealable

21 order of a court of competent jurisdiction

22 in respect of such Individual Action that

23 the Firm or such attorney has committed

24 actual fraud, professional malpractice or

25 willful misconduct," then "The Plaintiffs
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2 may require that the Firm or such attorney

3 pay to the Plaintiffs the amount of the

4 Defense Funds actually paid by the

5 Plaintiffs to or for the benefit of the

6 Firm or such attorney, as applicable."

7             Are you familiar with that

8 provision?

9      A.     It is beyond the scope.

10      Q.     Was Exhibit 558 terminated in

11 2013?

12      A.     It is beyond the scope; the

13 scope being the Elliott meeting, just to

14 reiterate, and my present financial

15 condition, which I would be more than happy

16 to answer appropriate questions about, if

17 you would ask them.

18      Q.     I'm going to have marked as

19 Exhibit 5306 Subscription Deed from

20 Amazonia Recovery Limited.

21             (Plaintiff's Exhibit 5306

22 marked for identification.)

23      Q.     Mr. Donziger, the last page of

24 the document before the appendix, this one

25 (indicating), appears to bear your
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2 signature.  Is that your signature, sir?

3      A.     Yes.

4      Q.     And you signed this document to

5 convert your percentage interest under

6 Exhibit 558 to shares in Amazonia, correct?

7      A.     This is beyond the scope.  I

8 mean, the document obviously speaks for

9 itself.

10      Q.     Have you subsequently

11 transferred or disposed of your shares in

12 Amazonia other than sending Chevron a

13 document, since you signed Exhibit 5306?

14      A.     If your question is am I

15 transferring Amazonia shares to more than

16 one entity at the same time, the answer is

17 no.  The only transfer I have effectuated

18 for those shares is the one that you have

19 that I signed subsequent to the hearing on

20 May 8th.

21      Q.     And have you changed your

22 interest in Amazonia in any other way since

23 you executed Exhibit 5306?

24      A.     No.

25      Q.     And have you done anything with
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2 the -- I'll withdraw that.

3             I'm going to mark as Exhibit

4 5307 defendants' June 15th, 2018 responses

5 to discovery.

6             (Plaintiff's Exhibit 5307

7 marked for identification.)

8      Q.     You are familiar with these

9 responses, Mr. Donziger?

10      A.     Yes.

11      Q.     That is your signature that

12 appears on the last page of Exhibit 5307?

13      A.     Yes.

14      Q.     Is everything stated in Exhibit

15 5307 correct?

16      A.     To the best of my knowledge,

17 yes.

18      Q.     In connection with preparing

19 your responses to Chevron's discovery, did

20 you research and review any hard copy

21 documents?

22      A.     Yes.

23      Q.     Where are those documents

24 maintained?

25      A.     In my office, which is in my
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2 home.

3      Q.     What's the volume of the

4 documents that you reviewed, approximately?

5      A.     There is a fair number of

6 documents that I have withheld from you

7 guys on the basis of privilege or First

8 Amendment issues or of the pending motions.

9      Q.     I'm trying to ask you, though,

10 the volume of documents that you have.

11      A.     Well, when you say volume --

12      Q.     That you reviewed.

13      A.     Do you mean mass, number of

14 pages, weight?  What do you mean by volume?

15      Q.     The number of pages.  Or if you

16 can't estimate that, two boxes, five boxes.

17      A.     Bankers boxes?

18      Q.     Sure.

19      A.     I have reviewed a lot of

20 documents.  I have also requested bank

21 records.

22      Q.     Can you estimate --

23      A.     Well, bank records from the

24 accounts that I specify in my response to

25 your questions.
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2      Q.     Can you estimate the volume of

3 hard copy documents that you reviewed in

4 responding to Chevron's discovery?

5      A.     I don't know.  A few hundred

6 pages, or maybe less, I don't know.  It is

7 basically the universe of my financial

8 transactions from those accounts since the

9 judgment, since the RICO judgment.

10      Q.     Did you review any electronic

11 documents --

12      A.     Yes.

13      Q.     -- in response --

14      A.     And e-mails.

15      Q.     And how many e-mail accounts do

16 you have, sir?

17      A.     Two.

18      Q.     And what are they?

19      A.     They are

20 sdonziger@donzigerandassociates.com and

21 sdonziger@gmail.com, and there might be an

22 sdonziger2@gmail, but I think there is

23 actually, but I haven't used it for a

24 really long time.

25      Q.     So you have two e-mails that
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2 you use on a regular basis?

3      A.     Yes.

4      Q.     And you searched both of those

5 e-mail accounts for responsive documents?

6      A.     Yes.

7      Q.     Do you have any other

8 electronic servers or files that you use

9 for storage of information?

10      A.     Not that I am aware of.

11      Q.     Other than searching your

12 e-mail accounts, did you search any other

13 electronic information for responsive

14 documents?

15      A.     Well, files on my computer.

16      Q.     So Word files?

17      A.     Yeah.

18      Q.     And how many computers do you

19 have, sir?

20      A.     One.

21      Q.     And what type of computer is

22 it?

23      A.     It is an Apple.

24             But to be clear, as I have

25 stated in this document, Exhibit 5307, I
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2 consider your subpoena to me to be

3 overbroad and unduly burdensome.  And I'm

4 also a sole practitioner with limited time

5 and limited technical capacity to

6 effectuate the kind of search that, say,

7 Chevron would do or you guys would do at

8 Gibson Dunn on behalf of Chevron.

9             So taking that into account, I

10 did a fair amount of searching and document

11 gathering and I have more documents that

12 you are seeking that I don't believe is

13 appropriate to turn over at this point

14 given the sort of outstanding legal issues

15 that need to be resolved by the Court.

16      Q.     And what's the volume of

17 documents that you are withholding?

18      A.     Well, it is a few hundred

19 pages, but if Judge Kaplan were to order me

20 to produce everything that you are asking

21 for, it obviously would be a lot more than

22 that.

23      Q.     And so what is the difference

24 between the "a lot more" and the few

25 hundred pages?  Because I'm not sure I'm
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2 following your train of thought.

3      A.     The difference is I have not

4 searched for documents responsive to every

5 request in your subpoena.  I mean, some of

6 them, in my personal opinion, would be

7 impossible to do.

8             So what I thought was most

9 reasonable, even though I believe this

10 stuff is privileged or for whatever reason

11 is intrusive and in violation of my

12 constitutional rights, I have gathered more

13 documents.  If Judge Kaplan were to order

14 me to produce them, subject to my rights

15 and whatever other recourse I would have,

16 obviously I would be able to do that.

17      Q.     So these documents that you

18 searched for, found and are withholding on

19 the basis of privilege, you have not

20 provided a privilege log for those

21 documents, correct?

22      A.     That's correct.

23      Q.     And you haven't produced them

24 under the 502 we agreed to; is that

25 correct?
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2      A.     That's correct.  But just

3 remember the 502 -- well, my view of the

4 whole thing is a lot of this stuff is First

5 Amendment protected, implicates, you know,

6 constitutional rights.  So it goes beyond

7 the normal sort of privilege issues.  It

8 goes well beyond that.

9      Q.     So you are withholding

10 non-privileged documents on the basis of a

11 First Amendment objection?

12      A.     I didn't say that.

13      Q.     I'm just asking if you are or

14 you aren't.

15      A.     I don't know.  I would have to

16 give that a think.  I do know that some of

17 the documents, many of the documents, are

18 being withheld on First Amendment grounds.

19      Q.     Can you describe for me how you

20 did your electronic searches?  Did you use

21 particular terms?  What was your method?

22      A.     Well, for example, for the

23 Elliott meeting, I put in Elliott Capital,

24 I put in Katie Sullivan, search terms.  I

25 think the name is Lee Grinwald.
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2      Q.     Grinberg?

3      A.     Grinberg.

4             For bank stuff -- well, that's

5 not your question.

6      Q.     My question was how did you

7 search for responsive documents?

8      A.     Well, that's one thing I did.

9 I don't really recall -- I don't really

10 recall -- in e-mail?

11      Q.     No, electronically.

12      A.     You are talking about e-mail?

13      Q.     I'm talking about

14 electronically.

15      A.     I don't know.  I put in various

16 search terms.

17      Q.     Do you recall the search terms

18 you used other than "Sullivan" and

19 "Elliott"?

20      A.     Not really, but I want to be

21 very, very clear.

22      Q.     You need to let me finish my

23 question because the court reporter can't

24 get us talking over one another.  Go ahead.

25      A.     Well, I thought I was talking
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2 over you.

3      Q.     You were.

4      A.     Can you read the question back

5 or say it again, please?

6             MS. NEUMAN:  What was the last

7 question or part thereof?

8             (The record was read.)

9      A.     Well, I was searching for the

10 Elliott meeting e-mails that I might have

11 had.  You know, I don't recall any other

12 search terms at this point.

13      Q.     Can we turn to Exhibit 5307,

14 page 3, in response to RFP No. 1 you state

15 "I do not, to my knowledge, own or control

16 any foreign assets."

17             Do you see that?

18      A.     Yes.

19      Q.     Do you have any reason to

20 believe you would own foreign assets that

21 you wouldn't be aware of?

22      A.     No.

23      Q.     You don't have any foreign bank

24 accounts?

25      A.     No.
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2      Q.     You don't own property in any

3 foreign country?

4      A.     No.

5      Q.     You state in the next paragraph

6 "My bank accounts as follows," and then you

7 list five TD Bank accounts.  Do you see

8 that?

9      A.     Yes.

10      Q.     You go on to say "A printout

11 from the TD website reflecting the current

12 status of these accounts is attached.  I

13 hereby attest that these are the only bank

14 accounts I presently use and the only bank

15 accounts I have used since March 4, 2014."

16             Is that an accurate statement?

17      A.     Well, they are the only bank

18 accounts I presently use.  As I read this

19 now, I will sort of modify it slightly,

20 because it is possible that other bank

21 accounts at TD were opened and maybe closed

22 during that period of time.  So maybe there

23 is another bank account or two, but they

24 were all sort of part of the same group of

25 accounts.
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2      Q.     Well, before stating and

3 underlining "The only bank accounts I have

4 used since March 14th, 2014," what

5 diligence did you do to confirm that

6 statement?

7      A.     Well, I went to my bank and

8 talked to the person at the bank and said I

9 need all my accounts since 2014.  So I

10 think that's accurate, but I'm not 100

11 percent sure.

12      Q.     Did you do anything else other

13 than ask someone at the bank?  Did you look

14 at your own documents, for example?

15      A.     Well, I count on the bank to

16 keep my documents.  Just to be clear, and

17 this is a general matter, if you will allow

18 me, I work alone, I have no assistant, I

19 have no associates and I have no secretary,

20 okay?  So a lot of my reliance for document

21 preservation is on the institutions that I

22 do business with.

23      Q.     Do you do -- you don't work

24 with Mr. Page?

25      A.     We are colleagues, but he
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1                DONZIGER

2 doesn't work for me.

3      Q.     But he works with you on this

4 matter?

5      A.     We are colleagues, yeah.  He

6 works on the Ecuador matter and he has a

7 whole host of other cases that he works on.

8      Q.     Looking on page 4, RFP response

9 14, you say "My tax accountant has informed

10 me that he does not have a copy of my 2014

11 tax returns."

12             Who are you referring to as

13 your tax accountant?

14      A.     A gentleman by the name of Gary

15 Greenberg.

16      Q.     Mr. Greenberg is located in New

17 York?

18      A.     New York City.

19      Q.     How long has he been your tax

20 accountant?

21      A.     Several years, probably at

22 least ten years, maybe longer.

23      Q.     Is he with a particular firm?

24      A.     He has his own practice.

25      Q.     Did you search your computer
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2 for copies of your 2014 tax return?

3      A.     No.  I don't believe it would

4 be on my computer.  I rely on Mr. Greenberg

5 to sort of -- to keep my tax records, and

6 he has requested, as I sit here, the 2014

7 return, which I will turn over to you when

8 it comes in.

9      Q.     Now, response to RFP 26 on the

10 next page, you state "The only payments I

11 have received potentially responsive to the

12 request are in the nature of remuneration

13 described in response to ROG3."

14             What do you mean there when you

15 say "remuneration"?

16      A.     I don't -- I need the other

17 document to see what I'm responding to

18 here, the subpoena.

19      Q.     You mean you want to see the

20 request?

21      A.     Yeah, the request, I'm sorry.

22      Q.     Sure.  I'm going to mark for

23 the record as Exhibit 5308 a combined

24 version of Mr. Donziger's responses and

25 Chevron's requests.
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2             (Plaintiff's Exhibit 5308

3 marked for identification.)

4      A.     Okay.  So do you have a

5 question?

6      Q.     Yes, my question is what do you

7 mean when you say "remuneration" in

8 response to RFP 26?

9      A.     Payments of money.

10      Q.     Let's turn to page 6 and go to

11 ROG3.  You state "My only sources of income

12 are remuneration authorized by my clients

13 and paid out of litigation expense funds

14 raised with my assistance, but not based on

15 my interest in the Ecuador judgment."

16             Do you see that?

17      A.     Yes.

18      Q.     What is your interest in the

19 Ecuador judgment?

20      A.     My interest is the percentage

21 contingency fee that I have always had

22 through the years dating back to the RICO

23 trial.

24      Q.     That would be the percentage

25 that you were given pursuant to Exhibit
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2 558?

3      A.     Yes, and I think my retainer.

4 558 is the Amazonia document?

5      Q.     No, 558 is the retainer.

6      A.     Okay.  I don't know what

7 document is the document defining my

8 retainer percentage.  I believe it is in my

9 retainer agreement.

10      Q.     Other than Exhibit 558, which

11 is the January 2011 retainer agreement,

12 have you signed any other agreements that

13 give you a percentage interest in the

14 judgment?

15      A.     Look, I already testified to

16 that.  There is a subsequent agreement.

17      Q.     What are the terms of the

18 subsequent agreement --

19      A.     I believe the terms of

20 compensation --

21      Q.     You need to let me finish my

22 question.

23      A.     Go ahead, I'm sorry.

24      Q.     What are the terms of the

25 subsequent retainer that you have
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1                DONZIGER

2 exclusively with the FDA?

3      A.     In terms of compensation, legal

4 fees?

5      Q.     In terms of your compensation.

6      A.     My legal fees, my fees for

7 service, is that what you are talking

8 about?

9      Q.     I don't know what the terms

10 are.  I'm asking you.

11      A.     Well, you've got to be

12 specific.  You want the terms of my legal

13 fee?  My contingency fee interest, is that

14 what you are asking about?

15      Q.     Okay, let's try this:  You have

16 entered into an agreement with the FDA?

17      A.     Yes.

18      Q.     Several years ago, correct?

19      A.     Well, two, three years ago, to

20 my best recollection.

21      Q.     And you can't narrow it down

22 any more than that?

23      A.     Not as I sit here today.  I

24 mean, it has happened relatively in that --

25 I believe in that time frame.
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1                DONZIGER

2      Q.     Does this agreement -- is it a

3 retainer agreement?

4      A.     Yes.

5      Q.     Is it governed by New York law?

6      A.     I can't answer that as I sit

7 here today.  Obviously if I signed it, New

8 York would be governed by New York ethical

9 rules and what have you, but I don't know

10 what the retainer agreement says.  I don't

11 have it in front of me right now.

12      Q.     Does the agreement that you

13 signed with the FDA in the last couple of

14 years, the retainer agreement, give you a

15 percentage interest in the judgment, the

16 Ecuadorian judgment?

17      A.     Yes.

18      Q.     What is that percentage

19 interest in the FDA retainer?

20      A.     It's the same percentage

21 interest that I have always had, to the

22 best of my knowledge, 6.3 percent.

23      Q.     And is that 6.3 percent of the

24 total amount recovered or some other --

25 what is it 6.3 percent of?
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2      A.     It is a contingent fee interest

3 in the recovery, any recovery.

4      Q.     The total recovery?

5      A.     Yeah, obviously subject to

6 court orders, like the constructive trust.

7 So right now, for all practical purposes,

8 it is a nullity.  But that is my interest

9 according to my contract.

10      Q.     The contract you signed with

11 the FDA, in addition to granting you the

12 contingency fee interest of 6.3 percent,

13 does it provide for any other types of

14 payments to you?

15      A.     I don't know.  To be clear,

16 though, I have an agreement with my

17 clients, that is the FDA, to be paid a

18 monthly retainer.

19      Q.     When did you enter into that

20 agreement?

21      A.     We have always had that

22 agreement for years.  I rarely got paid

23 because there wasn't enough money, and I

24 occasionally got paid.

25             THE VIDEOGRAPHER:  Excuse me, I
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2 was informed that we're not on the phone

3 right now.

4             MS. NEUMAN:  It's fine.  We

5 will worry about it at the break.

6             THE WITNESS:  I'm sorry, is

7 this phone --

8             MS. NEUMAN:  It is just into

9 that other room.

10             THE WITNESS:  Okay.  Have you

11 got a big crowd over there?

12             MS. NEUMAN:  No takers as far

13 as I know.

14             THE WITNESS:  Not like the good

15 ole days.

16             MS. NEUMAN:  Can you read me

17 back the last question.  I think he

18 answered it, but I have lost my train of

19 thought.

20             (The record was read.)

21      Q.     Is the agreement that you

22 receive a retainer from the FDA written?

23      A.     I believe there is a written

24 agreement from well back, but I'm not 100

25 percent sure.  Certainly we had an
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2 agreement, an oral agreement.

3      Q.     And is this agreement that you

4 receive a retainer for working for the FDA

5 reflected in your new FDA retainer?

6      A.     I don't know an answer to that

7 because I haven't looked at that retainer

8 in preparation for this deposition.

9      Q.     In this agreement that you have

10 with the FDA to receive a retainer, what is

11 the amount of the retainer?

12      A.     It varies.  Right now, or the

13 most recent iteration, was $25,000 a month.

14      Q.     And is there any document

15 confirming that that's your current

16 retainer amount that is signed by the FDA?

17      A.     I don't know, but there is a

18 definite agreement with the FDA.  But I

19 will say this:  I generally don't get paid

20 that amount or get paid anything at all.

21 It all depends on what's available,

22 especially given the rather burdensome, for

23 my client base, demands of the litigation

24 in different jurisdictions, you know, not

25 just this, but Canada and other countries.
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2      Q.     What is your role in the

3 Canadian case, if any?

4      A.     How does that relate to the

5 deposition?

6      Q.     It relates to whether monies

7 you are receiving are for compensation of

8 work done in Canada or something else.

9      A.     Well, I get the retainer for a

10 variety of different pieces of work that I

11 do, but I'm not going to get into that on

12 First Amendment grounds and because of the

13 pending motion.

14      Q.     Can you describe the scope of

15 the work you do that is covered by the

16 retainer?

17      A.     I believe that intrudes on

18 First Amendment protected grounds, but I

19 will say this as a general matter:  I do a

20 variety of different types of work on

21 behalf of my clients, advocacy work.

22      Q.     You keep saying clients,

23 plural, but it is client, right, the FDA?

24      A.     Well, the FDA represents all

25 the affected communities in the execution
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2 of the judgment, so there is thousands of

3 people that the FDA represents, and I

4 represent the FDA.

5      Q.     Have the indigenous communities

6 stated publicly that the FDA does not

7 represent them?

8      A.     You would have to be more

9 specific.  What indigenous communities?

10      Q.     Well, which indigenous

11 communities are in the former

12 concessionary?

13      A.     You don't know that?

14      Q.     I'm asking you, Mr. Donziger.

15      A.     There is five indigenous

16 peoples.

17      Q.     And they are?

18      A.     The Siona, Secoya, Huaorani,

19 Quichua, and Cofan.

20      Q.     And is it your testimony that

21 the FDA currently represents all five of

22 those --

23      A.     The FDA --

24      Q.     -- indigenous communities?

25      A.     The FDA represents all the
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2 beneficiaries of the judgment in the

3 execution of the Ecuadorian judgment, so

4 yes, it would include those groups for that

5 purpose.

6      Q.     For the purpose of managing the

7 funds should they ever be paid?

8      A.     Well, for the purpose that the

9 Ecuadorian judgment sets out as to be the

10 role of the FDA.  So it is, you know, the

11 FDA is the beneficiary, they have an

12 obligation to collect on the judgment, and

13 then if funds ever get collected, to spend

14 them consistent with the Ecuador judgment.

15      Q.     Can you turn in Exhibit 5307 to

16 page 7, your response to Interrogatory No.

17 16.

18      A.     Uh-huh.

19      Q.     You say "It would be highly

20 burdensome to calculate the total amount of

21 money I have received in the 25 years of my

22 work on the Ecuador case."

23             Do you see that?

24      A.     Yes.

25      Q.     Did you declare all the money
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2 that you received for your work on the

3 Ecuador case as taxable income?

4      A.     Well, I declare all income

5 received from any source as taxable income

6 if that's what the law states.

7      Q.     So that's a yes?

8      A.     Yes.

9      Q.     So if you looked at your tax

10 returns, you would be able to calculate the

11 amount of money you received from working

12 on the Ecuador case?

13      A.     Subject to applicable

14 deductions, out of pocket expenses, etc.,

15 yes, perhaps, I don't know, I'm not a tax

16 expert.

17      Q.     Do you have any accountings for

18 the monies that you have received in

19 reimbursement for expenses on the Ecuador

20 case?

21      A.     I have a fair amount of

22 accountings through the years, but they're

23 not complete.

24      Q.     By a fair amount of

25 accountings, how many is that?
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2      A.     I don't know.  I mean, we are

3 talking 25 years, so it is a massive amount

4 of material, and I have an accounting, it's

5 not complete, it's substantially complete,

6 but it's not complete.

7      Q.     And who prepared this

8 accounting that is substantially complete?

9      A.     Different people.

10      Q.     Can you identify them, please?

11      A.     I feel like this is intruding a

12 bit on the First Amendment issue.  I will

13 answer it, though, because you already

14 know.  So the person who originally put

15 this together was Josh Rizack and then

16 subsequent to Josh, who didn't complete it,

17 but he got a fair amount down the road with

18 it, we hired Katie Sullivan to complete it.

19      Q.     You retained Ms. Sullivan to

20 prepare your accounting for the Ecuador

21 case?

22      A.     I retained Ms. Sullivan to do a

23 number of different tasks, mostly to help

24 fundraise, but also to provide sort of

25 backup admin support to the case and to the
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2 people on the case who needed it.

3      Q.     When did you retain

4 Ms. Sullivan?

5      A.     You are kind of moving into

6 that area now?  You want to talk about

7 Ms. Sullivan?

8      Q.     When did you retain

9 Ms. Sullivan?

10      A.     This is beyond the scope of the

11 deposition.

12             Generally, okay, I will answer

13 your question, because it is narrow, I

14 retained Ms. Sullivan on behalf of the FDA

15 in approximately October of last year.

16      Q.     2017?

17      A.     Yes.

18      Q.     Do you have any written

19 agreement with Ms. Sullivan or her company?

20      A.     There is a draft of an

21 agreement, but I don't believe that it was

22 executed, although I'm not sure.

23      Q.     And other than fundraising and

24 preparing accountings for you and your

25 firm, any other functions Ms. Sullivan was
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1                DONZIGER

2 hired to perform?

3      A.     I'm not going to answer that

4 question.  That is First Amendment

5 protected.

6      Q.     This accounting that is

7 substantially complete, what year does it

8 go through?

9      A.     It is beyond the scope of the

10 deposition.

11      Q.     Did you review the accounting

12 in responding to Chevron's discovery

13 responses?

14      A.     Not fully, no.

15      Q.     What does that mean, not fully?

16      A.     Well, there is an extensive

17 accounting and there are summaries.  I did

18 look at a summary.

19      Q.     Of the Ecuador case matter?

20      A.     It is relative to your

21 question.

22      Q.     And is the summary that you

23 looked at a document that you produced or

24 one that you just reviewed?

25      A.     No, I did not produce, and the
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2 reason I didn't produce it is because I

3 believe it is First Amendment protected,

4 subject to the resolution of our pending

5 motion for a protective order.

6             (Plaintiff's Exhibit 5309

7 marked for identification.)

8      Q.     I'm going to mark as Exhibit

9 5309 a series of documents bearing the

10 Bates numbers DONZPJD 1 through 18.

11      A.     Can we take a quick break?

12      Q.     We can go off the record.

13             THE VIDEOGRAPHER:  The time is

14 11:26.  We are going off the record.  This

15 is the end of media file number two.

16             (Recess taken.)

17             THE VIDEOGRAPHER:  We are back

18 on the record.  The time is 11:34.  This is

19 the beginning of media file number three.

20 BY MS. NEUMAN:

21      Q.     Mr. Donziger, you are still

22 under oath.

23      A.     Yes.

24      Q.     I turn your attention to

25 Exhibit 5309.  These are the documents that
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2 you produced in response to Chevron's

3 discovery request, correct?

4      A.     Yes.

5      Q.     On the first page are listed

6 five TD Bank accounts.  Do you see that?

7      A.     Yes.

8      Q.     Other than to pay living

9 expenses, did you transfer any funds out of

10 any of these accounts since April 16th of

11 2018?

12      A.     April 16th of 2018?

13      Q.     When you got the restraining

14 order.

15      A.     Oh.  I have.  Oh, other than

16 pay living expenses?  Yes.

17      Q.     For what purpose?

18      A.     To pay case expenses.

19      Q.     Which of these accounts relates

20 to the Ecuador case?

21      A.     Well, as a general matter,

22 the -- as a general matter Ecuador case

23 funds are not kept generally by me.  They

24 were kept by Ms. Sullivan until recently

25 when she received a subpoena.  The account
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2 that relates to the Ecuador case is 8132.

3      Q.     The TD Premier Checking?

4      A.     Uh-huh.

5      Q.     Any of the other accounts

6 relate to the Ecuador case?

7      A.     Well, as a general matter, I

8 think on occasion have used some of the

9 other accounts to pay Ecuador case expenses

10 from time to time.

11      Q.     Have you deposited funds,

12 client funds, into any of these accounts

13 other than 8132?

14      A.     I believe so, yes.

15      Q.     Which ones?

16      A.     Well, hold on.  What do you

17 mean by client funds?

18      Q.     Funds belonging to your client.

19      A.     Well, funds that have been

20 raised to pay litigation expenses have been

21 transferred into these accounts by others

22 and they have subsequently been used to pay

23 case expenses to others, that is

24 transferred back out to various people.

25 And I can't say because I'm not the most
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2 organized person when it comes to this, but

3 it is possible that that has happened in

4 all of these accounts at one time or

5 another.  And the Ecuador case account was

6 just opened relatively recently because of

7 a situation with Ms. Sullivan.

8      Q.     What does that mean?

9      A.     That she didn't want to handle

10 the funds anymore.

11      Q.     So you have taken money raised

12 in connection with the Ecuador judgment

13 that is intended to pay case expenses to

14 persons other than yourself and deposited

15 it into the accounts shown on the first

16 page of Exhibit 5309?

17      A.     Yes, from time to time, I have

18 done that, because that's where the money

19 was held to be able to fund the case.

20      Q.     And you have deposited these

21 case monies into these accounts which also

22 contained personal money of yours; is that

23 right?

24      A.     Sometimes I have used the

25 accounts, again, because I'm not very
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2 organized, as accounts to hold funds that

3 have been subsequently transferred out to

4 other people to pay case expenses, yes.

5      Q.     So am I understanding you that

6 you have commingled case funds with your

7 personal funds?

8      A.     No.  Commingle is your word.

9      Q.     Well, you have put them in the

10 same account, the money, yes?

11      A.     It's not commingling as far as

12 I'm concerned.  That's an opinion that

13 you're expressing.

14             You know, the money comes in.

15 We almost never have enough money to meet

16 the need and all the bills, and it has to

17 be then sent out in a way to keep the case

18 going.  I have done that through the years

19 from time to time.

20      Q.     And you keep accurate records

21 of all the case money that comes in and all

22 the case money that flows out, is that

23 right, of your accounts?

24      A.     The records are all electronic

25 and easily retrievable.  I had brought in
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1                DONZIGER

2 Ms. Sullivan to help get it organized and

3 up to speed and pick up where Mr. Rizack

4 left off.

5      Q.     Is there any one of these five

6 accounts that is used exclusively for the

7 Ecuador case and does not contain any of

8 your personal funds?

9      A.     8132.

10      Q.     So that's exclusive to the

11 case?

12      A.     Yes.

13      Q.     Other than these accounts, are

14 there other accounts that you control and

15 to which Ecuador case funds have been

16 deposited?

17      A.     That is beyond the scope.  Are

18 you inquiring as to my present financial

19 condition?  Is that what this is about?

20      Q.     I'm asking you if there are

21 other accounts where Ecuador case funds --

22      A.     Currently -- let me answer your

23 question --

24      Q.     That you control.

25      A.     Let me answer your question
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1                DONZIGER

2 this way:  As I sit here today, there are

3 no other accounts.

4      Q.     Did you direct -- did anyone

5 other than you direct Ms. Sullivan's work

6 on the Ecuador case?

7      A.     That is beyond the scope.

8      Q.     Did you control the accounts

9 into which Ecuador case funds were

10 deposited that Ms. Sullivan opened?

11      A.     So my position on that is this:

12 It is beyond the scope.  And the reason it

13 is beyond the scope, and to be clear, there

14 is nothing I would try to hide as regards

15 Ms. Sullivan, except for the fact that that

16 is internal operational information as to

17 how we operate, and you're not entitled to

18 that information, in my view, based on the

19 motion filed for the protective order.  So

20 I'm not going to answer that question right

21 now.

22      Q.     The case funds -- I withdraw

23 that.

24             The funds that you have raised

25 in exchange for interest in the judgment
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2 since March of 2014, who owns those funds?

3      A.     Well, first of all, I helped my

4 clients raise money.  So when you say funds

5 you have raised, I don't know what you mean

6 by that.  These are funds that clients

7 generate and I help make introductions and

8 help make stuff happen so the clients can

9 have resources.  So they are client funds.

10      Q.     When you say client funds, you

11 mean FDA funds?

12      A.     Yes.

13      Q.     Okay.  And are they deposited

14 into FDA accounts in Ecuador or somewhere

15 else?

16      A.     That's none of your business.

17 I mean, that is beyond the scope.

18      Q.     Do you have any control over

19 these funds after they are raised?

20      A.     The clients control the funds.

21 I am authorized by the clients to manage a

22 bunch of the work and the case and figure

23 out how to keep it moving.

24      Q.     Are you authorized by the

25 clients to manage the funds?
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2      A.     I have a say in how the funds

3 are spent and we talk constantly,

4 regularly, the clients and I, the

5 leadership of the FDA, about how to deploy

6 the limited capital that we have.

7      Q.     And who are you referring to as

8 the leadership of the FDA, by name?

9      A.     Beyond the scope.  It is public

10 information who the president of the FDA

11 is.

12      Q.     Is that who you talk to, the

13 current president of the FDA?

14      A.     One of the people.  There is an

15 Executive Committee.  There is multiple

16 people who are involved.  But that gets to

17 the decision-making process of the client

18 group.

19      Q.     Are you authorized to approve

20 your own compensation from client funds?

21      A.     No.

22      Q.     Are you authorized to approve

23 your own expenses from client funds?

24      A.     All of my approvals for

25 expenses are approved by the clients,
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1                DONZIGER

2 subject to review, approval, criticism,

3 etc.  I do not have to get approval in

4 advance for every expenditure of funds for

5 travel, that kind of stuff.

6      Q.     You get written approval --

7      A.     No, I don't get approval in

8 advance.  I review expenditures with

9 clients on a regular basis so they

10 understand how the money, the limited

11 capital, is being spent.

12      Q.     And that's done in writing?

13 You account to the clients in writing on

14 how you have spent the money?

15      A.     I think this is well beyond the

16 scope of the deposition.  I have -- let me

17 just say this:  I have regular

18 communication with my clients about all

19 sorts of matters, including expenditure of

20 funds, that kind of stuff.

21      Q.     And is that communication ever

22 in writing?

23      A.     I wouldn't say never, but

24 generally not.

25      Q.     You said that Ms. Sullivan had
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2 an account in which case funds were held

3 until she received the subpoena; did I

4 understand that correctly?

5      A.     Yes.

6      Q.     What happened to those funds?

7 Were they transferred to you?

8      A.     The answer, and I'm sure she

9 will provide this in her deposition, given

10 her production that I briefly reviewed last

11 night, the money that she had and was

12 holding when she decided to no longer be

13 involved, was transferred to a third party,

14 not me.

15      Q.     And who was this third party?

16      A.     It is beyond the scope.

17      Q.     And how much money was

18 transferred?

19      A.     Beyond the scope.

20      Q.     Can you explain to me how

21 documents relating to your compensation and

22 expenses can be beyond the scope?

23      A.     They indicate internal

24 operational and strategic issues.

25      Q.     Just how much you're paid?

Page 80

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 115 of 478



1                DONZIGER

2      A.     Huh?

3      Q.     How much you're paid?

4      A.     That would implicate First

5 Amendment considerations.

6      Q.     Can you define for me this

7 First Amendment objection?  Because you

8 seem to apply it to financial documents,

9 all kinds of documents.  So I'm not

10 understanding it.  Can you describe it for

11 the record, please?

12      A.     No, I'm not going to describe

13 it.  Read it.  I have a 24-page motion.  It

14 really goes into a long history of how

15 Chevron takes information about people who

16 work on the case, harasses them, spies on

17 them, sues them, extorts them, tries to get

18 statements from them that I'm a bad person,

19 all those things.  So I think I have ample

20 reason, with all due respect, to be very

21 concerned about this and to take the

22 position I'm taking.

23      Q.     How are documents related to

24 your, not related to anybody else, your

25 compensation and your expenses, how do
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2 those documents implicate the First

3 Amendment?

4      A.     Well, let me just say this:

5 The scope of this deposition is whether I

6 can pay a judgment.  Does Chevron want this

7 judgment paid or do they just want to sort

8 of use it as an excuse to find out about my

9 business?

10             MR. NEUMAN:  Can you read back

11 the pending question to the witness.  I

12 think he has lost track of it.

13             (The record was read.)

14      A.     Well, they are also beyond the

15 scope of the deposition.

16      Q.     That is one of the questions,

17 Mr. Donziger, do they or don't they

18 implicate the First Amendment?

19      A.     I believe they also implicate

20 the First Amendment as they relate to

21 decisions about deployment of limited

22 resources across service providers and

23 lawyers.

24      Q.     If you could turn to Exhibit

25 5309 with the Bates stamp page 16.  It is

Page 82

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 117 of 478



1                DONZIGER

2 an e-mail chain among yourself, Lee

3 Grinberg, and Katie Sullivan.  Some of the

4 e-mails also have Jesse Cohn on them.  It

5 is three pages.  Do you see that?

6      A.     Yes.

7      Q.     These are the only documents

8 you produced related to the Elliott

9 meeting, correct?

10      A.     Yes.

11      Q.     Do you have other e-mails that

12 discuss the meeting with Elliott either

13 before or after it took place?

14      A.     Well, I have realized now with

15 Katie Sullivan's production there are some

16 other e-mails that I obviously missed in my

17 search.  So yes, I do have other e-mails.

18      Q.     But those e-mails --

19      A.     I don't believe I have anything

20 beyond what Katie Sullivan produced and I

21 produced.

22      Q.     And is it your testimony that

23 these other e-mails that Ms. Sullivan

24 produced that you didn't, did not come up

25 in response to your search of your e-mail
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2 when you searched for Ms. Sullivan's name?

3      A.     I don't know.  I had a

4 recollection of an e-mail string that took

5 place right around the meeting and then

6 some subsequent e-mails, like what I

7 produced, and so when I searched and found

8 that string of e-mails, I thought that was

9 the production, because I didn't remember

10 very many e-mails at all from Elliott.

11 Subsequent to that, last night, when I got

12 Katie Sullivan's production, I realized

13 there were a few more e-mails that didn't

14 come up in my search.

15      Q.     So when you searched your

16 computer, these are the only e-mails, for

17 Katie Sullivan's name, these are the only

18 e-mails that came up related to Elliott?

19      A.     Yeah, related to Elliott.

20      Q.     Did you destroy any e-mails?

21      A.     No, I did not.

22      Q.     So they are still on your

23 computer?  They haven't been deleted?

24      A.     As far as I know.

25      Q.     You are sure?
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2      A.     Well, there is an e-mail

3 with -- are you trying to play a little

4 tricksy here?  I know there is an e-mail

5 that was deleted, okay?  There was no order

6 that it be preserved.  And as I testified

7 earlier, it was to protect the

8 confidentiality of a process that we were

9 engaged in with Elliott Capital Management

10 at the time, the e-mail being an e-mail

11 Katie Sullivan sent around about her

12 enthusiasm of having got a meeting with

13 Elliott Capital Management.  So I believe

14 that was deleted.

15      Q.     By you?

16      A.     I don't know.  As I said, my

17 practice is not to delete, but on occasion

18 I will if it is needed to protect

19 confidentiality.  It is not to avoid

20 discovery to Chevron, it is to protect the

21 funding process so the case can continue

22 and not be harassed out of existence by

23 your client.

24      Q.     I'm going to mark as Exhibit --

25 well, it is already marked as Exhibit 9 to
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2 the Sullivan -- Exhibit 9 to the Sullivan

3 deposition.

4      A.     Can we take a -- go off the

5 record for a second?

6      Q.     Why?

7      A.     Because I need to ask

8 something.  Or we can do it on the record.

9      Q.     That's fine.

10      A.     Has Ms. Sullivan been deposed?

11      Q.     Yes.

12      A.     When was she deposed?

13             MS. CHAMPION:  Thursday.

14             THE WITNESS:  I'm kind of not

15 happy that I was not informed that she was

16 being deposed or had an opportunity to be

17 present.

18             MS. CHAMPION:  As she is your

19 agent, we assumed that she would inform

20 you.

21             THE WITNESS:  Do you have a

22 transcript of her deposition that you can

23 give me, please?

24             MS. CHAMPION:  You can order it

25 from the court reporter.  I will give you
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2 the information.

3      Q.     Mr. Donziger, can I direct your

4 attention to Sullivan Exhibit 9.

5      A.     I need to take a break.

6             MS. NEUMAN:  Go off the record.

7             THE VIDEOGRAPHER:  The time is

8 11:54.  We are going off the record.

9             (Recess taken.)

10             THE VIDEOGRAPHER:  The time 12

11 p.m.  We are back on the record.

12 BY MS. NEUMAN:

13      Q.     Mr. Donziger, you have Sullivan

14 Exhibit 9 in front of you?

15      A.     Yes.

16      Q.     This is an e-mail string

17 bearing the Bates numbers MKS 90 through

18 94.

19             If you go to page 93, which is

20 the last substantive page of the exhibit.

21 Do you have that, sir?

22      A.     Yes.

23      Q.     It is an e-mail from Katie

24 Sullivan dated November 6th, 2017 to a

25 series of people CC'd to you.
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2             Who is L. Fontaine?

3      A.     It is beyond the scope.  That

4 is so beyond the scope.  Are you kidding

5 me?  Ask me questions about my finances --

6      Q.     Mr. Donziger, please stop

7 giving me a speech.

8      A.     I'm not speechifying.  I mean,

9 I'm not going to sit here all day while you

10 go on this major fishing expedition, okay?

11 That's not what this deposition is about.

12 I'm not going to go through who each member

13 of our team is and what they do.

14      Q.     So you are refusing to identify

15 the persons --

16      A.     I'm not answering questions

17 beyond the scope of the deposition.  That's

18 what I'm doing.

19      Q.     You are refusing to identify

20 the persons listed in the to line of the

21 e-mail exchange that's been marked as

22 Sullivan Exhibit 9, correct?

23      A.     I'm not answering questions

24 that go beyond the scope, and you know you

25 already have that information from your
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2 deposition of Ms. Sullivan, so move on to

3 the topics at hand, please.

4      Q.     You respond to Ms. Sullivan's

5 e-mail which reports on the potential

6 Elliott meeting saying "Friends, please

7 keep this information that Katie sent

8 strictly confidential.  As with most

9 institutional investors, this is a heavy

10 lift," and so on.

11             Do you see that?

12      A.     Yes.

13      Q.     And who were you asking them to

14 keep the information confidential from?

15      A.     That's beyond the scope.  Stop

16 it.  Please focus on the topics.

17      Q.     Now, in response to your

18 e-mail, Peter Grant --

19      A.     Andrea, I'm not answering these

20 questions.

21      Q.     Mr. Donziger, I'm going to ask

22 the questions --

23      A.     Listen, I'm not going to sit

24 here if you continue to harass me with

25 questions which have nothing to do with
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2 this deposition.

3      Q.     I'm not harassing you.

4      A.     You are harassing me.

5      Q.     These clearly relate to the

6 Elliott meeting.  You have said repeatedly

7 the Elliott meeting is at issue.  You

8 wanted to get to the Elliott  meeting.  So

9 here we are, we are at the Elliott meeting.

10             Mr. Grant says "I give you very

11 best wishes on this and will now delete all

12 e-mails relating to this.  I recommend

13 others do as well after what I saw the

14 opposition has acquired."

15             Do you see that?

16      A.     I am not answering these

17 questions.  You can ask me questions about

18 the Elliott meeting.  This is not about the

19 Elliott meeting.  This is about an e-mail

20 exchange.

21      Q.     Did you delete this e-mail from

22 your computer, Mr. Donziger?

23      A.     I don't know.  You have already

24 asked that question.  I don't know if I did

25 or didn't.
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2      Q.     Did you understand Mr. Grant

3 when he referred to the opposition to be

4 referring to Chevron?

5      A.     I am not answering these

6 questions.  Ask me about the meeting.

7      Q.     On the first page of Sullivan

8 Exhibit 9 you write "I second that.  Please

9 delete all e-mails related to this and,

10 again, keep the info confidential."

11             Do you see that?

12      A.     Yes.

13      Q.     And that's an e-mail you sent

14 on November 6th, 2017 to the person that is

15 indicated?

16      A.     Beyond the scope.  But I will

17 answer it.  Yes, I sent that e-mail.

18      Q.     Do you know whether people

19 deleted --

20      A.     No.

21      Q.     -- the documents in response to

22 your instruction to do so?

23      A.     No.

24      Q.     Did you take any notes at the

25 Elliott meeting?
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2      A.     I believe I did, but I don't

3 know for sure.

4      Q.     You didn't produce any notes.

5 Is there a reason you didn't produce your

6 notes?

7      A.     I probably didn't keep them.  I

8 have literally dozens and dozens of

9 meetings.  I don't keep all my notes.  I'm

10 one person.

11      Q.     Did you look for your notes for

12 the Elliott meeting?

13      A.     I did.  I have tons of paper

14 all over the place.  There were no notes

15 from the Elliott meeting.  I think I barely

16 took any notes.  I might have taken a few

17 notes.  But I remember generally what

18 happened at the meeting if you want to ask

19 me about it.

20      Q.     So if you took notes, they no

21 longer exist?

22      A.     I looked for them and there

23 were no notes I found.  My guess is I threw

24 them out, because I have lots of notes.

25      Q.     Other than the e-mail exchange
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2 that you produced and the e-mail exchange

3 that was marked as Sullivan Exhibit 9, did

4 you have any other e-mail communications

5 with anyone relating to the Elliott

6 meeting?

7      A.     I don't know.

8      Q.     Did you search for such

9 communications?

10      A.     I did.  I already answered that

11 question.  I came up with this e-mail

12 string, because that's all that I

13 remembered.  The meeting really was one

14 meeting of lots of meetings I had with lots

15 of people.  It didn't strike me as terribly

16 significant.  It was one meeting on one

17 day.

18      Q.     So when you searched your

19 computer for Elliott, no other documents

20 came up?

21      A.     That were relevant to this, no,

22 that I remember.

23      Q.     That related to the Elliott

24 meeting?

25      A.     No.
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2      Q.     And you don't recall e-mailing

3 with anybody else about the Elliott

4 meeting?

5      A.     What do you mean, anybody else?

6 You mean other than the e-mails that Katie

7 Sullivan has produced and I produced?

8      Q.     Yes.

9      A.     No.

10      Q.     Did you send any written

11 information to your client about the

12 Elliott meeting?

13      A.     I don't recall.

14      Q.     Did you look for such

15 communications?

16      A.     I looked up Elliott with the

17 search term and that's what came up.  I

18 don't remember sending my clients any

19 written information about the Elliott

20 meeting.

21      Q.     Either before or after?

22      A.     I don't remember.  I don't

23 believe I did.

24      Q.     I'm going to mark as Exhibit

25 5310 a document bearing the Bates number
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2 MKS 396.

3             (Plaintiff's Exhibit 5310

4 marked for identification.)

5      Q.     It is labeled "Invoice, Law

6 Offices of Steven H. Donziger," described

7 as "Legal and Consultation Services/Ecuador

8 Environmental Case, December 2017."

9             This is a document you

10 prepared, Mr. Donziger?

11      A.     Yes.

12      Q.     This is the earliest invoice

13 from you that Ms. Sullivan produced.  Did

14 you send her invoices prior to December

15 2017?

16      A.     I believe this is beyond the

17 scope.

18      Q.     Did you send this invoice to

19 Ms. Sullivan in order to have it paid?

20      A.     It is beyond the scope.

21      Q.     Is there any backup for this

22 invoice or is this the retainer you

23 mentioned earlier?

24      A.     It is the monthly retainer.

25      Q.     Did you copy this invoice to
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2 the U.S. representative under Exhibit 558?

3      A.     Beyond the scope.

4      Q.     Who is currently the U.S.

5 representative acting under Exhibit 558?

6      A.     Is Exhibit 558 the retainer

7 agreement?

8      Q.     The January 2011 retainer.

9      A.     It is beyond the scope.

10      Q.     At the time of the RICO trial,

11 I believe you testified it was Mr. Snyder.

12 Is it still Mr. Snyder?

13      A.     I don't even know who that is.

14      Q.     Andres Snyder.

15      A.     Oh.  Beyond the scope.

16      Q.     Is there currently a chairman

17 serving pursuant to Exhibit 558?

18      A.     It is beyond the scope.  I

19 already testified there is a subsequent

20 agreement to that.

21      Q.     But only with the FDA?

22      A.     Yes.

23      Q.     Can you produce that agreement?

24      A.     I will see what I can do.

25      Q.     Well, you have the agreement,
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2 right?

3      A.     I should somewhere, yeah.

4      Q.     Can you produce it today?

5      A.     I don't believe so.

6      Q.     Why not?

7      A.     Because I would have to go back

8 to my place and find it and -- I might be

9 able to produce it today, if you let me out

10 of here.

11             MS. CHAMPION:  Someone can

12 e-mail it to you and we can print it for

13 you.

14             THE WITNESS:  Someone?  Who is

15 going to do that, my dog?  Who is going to

16 e-mail it to me?  Do you know I work alone?

17      Q.     You mentioned, Mr. Donziger,

18 that you had a draft agreement with

19 Ms. Sullivan?

20      A.     Yes.

21      Q.     Who drafted that agreement, her

22 or you or someone else?

23      A.     This is beyond the scope.  I

24 thought we were going to talk about the

25 Elliott meeting.
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2      Q.     Mr. Donziger, did you draft the

3 tentative agreement with Ms. Sullivan or

4 did she?

5      A.     It is beyond the scope.

6      Q.     Do you have a copy of it?

7      A.     I believe I do.

8      Q.     Pursuant to that agreement, was

9 Ms. Sullivan to receive any kind of a

10 percentage interest in the judgment?

11      A.     Beyond the scope.

12      Q.     Was she or wasn't she?

13      A.     It is beyond the scope.

14      Q.     Is there any -- well, what is

15 the reason the agreement didn't get signed?

16      A.     It is beyond the scope.  I'm

17 not talking about that.

18      Q.     Exhibit 5310, your December

19 2017 invoice for $25,000, did that get

20 paid?

21      A.     It is beyond the scope.

22      Q.     Money you received is beyond

23 the scope?

24      A.     Yes.  You need to know my

25 present financial condition, my ability to

Page 98

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 133 of 478



1                DONZIGER

2 pay a judgment I owe your client, which I

3 can pay, okay?

4             So quit trying to find out

5 everything about my life and about the

6 case, stuff that you have no right to.  You

7 really need to ask questions about the

8 topics at hand.  Do you want to know what

9 happened at the Elliott meeting?  Ask me.

10 That's what Judge Kaplan wanted this

11 deposition to be about.  You haven't asked

12 me one question.  We are now over two

13 hours --

14      Q.     This is a discovery deposition,

15 Mr. Donziger.

16      A.     You haven't asked one question

17 about what Judge Kaplan ordered this

18 deposition to be about.

19      Q.     I'm going to hand you a

20 document that has been marked as

21 Plaintiff's Exhibit 5311.

22             (Plaintiff's Exhibit 5311

23 marked for identification.)

24      Q.     Bearing the Bates number MKS

25 395.  It shows a transfer from CWP
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2 Associates to yourself on January 24th,

3 2018 of $25,000.  Do you see that?

4      A.     Yes.

5      Q.     Do you know what the origin of

6 these funds was?

7      A.     This is beyond the scope.

8      Q.     Did the $25,000 that was paid

9 to you from CWP Associates come from money

10 raised in exchange for an interest in the

11 Ecuador judgment?

12      A.     These were obviously case

13 funds.

14      Q.     That's not responsive.  Did the

15 money come from --

16      A.     From interest in the Ecuadorian

17 judgment not owned by me, owned by the FDA

18 and the clients.

19      Q.     When were the monies that were

20 paid to you on January 24th of 2018 raised?

21      A.     No, nice try.  Beyond the

22 scope, First Amendment protected.

23      Q.     Pursuant to what agreement were

24 the monies paid to you on January 24th,

25 2018 raised?
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2      A.     I have, as I testified, and

3 please really get to the point, I have

4 already testified I have authority from the

5 FDA to try to help them raise money to pay

6 litigation expenses.  I have authority from

7 my client.  It is clear.  I had authority.

8      Q.     It is clear in this document

9 that you haven't produced?

10      A.     Don't worry about it.  It is

11 none of your business.  It is beyond the

12 scope of the deposition.  If Judge Kaplan

13 wants you to have that, we will get that

14 resolved in due course and you will get it.

15      Q.     Was anyone other than

16 Ms. Sullivan notified of this transfer of

17 funds to you on January 24th of 2018?

18      A.     It is beyond the scope.

19      Q.     What is CWP Associates?

20      A.     I don't know.

21      Q.     You have no idea?

22      A.     It is some name I think

23 Ms. Sullivan came up with.

24      Q.     Did she come up with it or did

25 you?
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2      A.     None of your business, and I

3 don't know, and I don't care, and it is so

4 irrelevant.  Ask me about the Elliott

5 meeting.

6             And I just want to note for the

7 record you keep looking at like notes

8 people are giving you.  These are notes

9 other lawyers are giving you?  Are you

10 doing the deposition or are other lawyers

11 doing the deposition?

12      Q.     When you had the draft

13 agreement with Ms. Sullivan, was it

14 contingent on the outcome of the Elliott

15 meeting?

16      A.     It is beyond the scope.

17             I am going to state for the

18 record, I'm not going to keep sitting here

19 and be subject to questions that are beyond

20 the scope of the deposition.  I have been

21 here two and a half hours, and please don't

22 presume I'm going to keep sitting here and

23 allow myself to be treated this way.  I

24 again would urge you to ask me questions

25 about the Elliott meeting.  That is the
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2 main purpose of this deposition.

3      Q.     How much money have you

4 received from funds raised based on sales

5 of interest in the judgment since March of

6 2014?

7      A.     I have already answered that

8 question.

9      Q.     And what was the amount?

10      A.     I don't know exactly.  It is

11 not a lot.

12      Q.     I'm going to mark as Exhibit

13 5312 -- when you say not a lot, what does

14 that mean?

15      A.     Well, relative to what you

16 make.

17      Q.     So you have been paid less than

18 $100,000?

19      A.     I have been paid -- I don't

20 know.  I pay a lot out, that I have been

21 paid and then I pay it back out to other

22 people at certain times.  And part of the

23 purpose of hiring Ms. Sullivan was to get

24 all that reconciled.

25      Q.     Can you estimate how much
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2 you've been paid for working on the Ecuador

3 case since March of 2014?

4      A.     I don't know.  It might be less

5 than zero, I don't know, given the funds

6 that have gone out.  It might be a few

7 hundred grand.  I just don't know.  I hired

8 Ms. Sullivan to reconcile all of that.  It

9 is not a lot of money.

10      Q.     I'm going to hand you a

11 document that we have marked as Exhibit

12 5312.  This was created based on the

13 documents that Ms. Sullivan produced.

14             (Plaintiff's Exhibit 5312

15 marked for identification.)

16      Q.     So they bear MKS Bates number

17 references.  Do you see that?

18      A.     Yes.

19      Q.     This shows that you sent

20 Ms. Sullivan $25,000 invoices for December

21 2017, January 2018, and February 2018, as

22 well as March 2018.  Do you see that?

23      A.     Yes.

24      Q.     It also shows that the

25 December, January and February invoices
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2 were paid.  You received those funds, yes?

3      A.     It is beyond the scope.

4      Q.     The February 5th, 2018 invoice

5 for $200,000, what was that for?

6      A.     Beyond the scope.  As a general

7 matter -- well, forget it.  I will stop

8 right there.

9      Q.     I'm going to mark as Exhibit

10 5313 an invoice from Mr. Donziger bearing

11 the Bates number MKS 389.

12             (Plaintiff's Exhibit 5313

13 marked for identification.)

14      Q.     Which states "Partial

15 reimbursement for legal and consultive

16 services and expenses/Ecuador environmental

17 case, 2013 to 2017, due: $200,000."

18             Did you prepare Exhibit 5313,

19 Mr. Donziger?

20      A.     It is beyond the scope.

21      Q.     During the period 2013 to 2017,

22 did you receive any monies related to the

23 Ecuador case that were raised based on the

24 existence of the Ecuador judgment?

25      A.     It is beyond the scope.
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2      Q.     You indicate on --

3      A.     I'm going to say this for the

4 record, okay, I'm here in good faith.  You

5 have yet -- it is now, I don't know, 12:30,

6 you have yet to ask me about what happened

7 at the Elliott meeting.  I am not going to

8 sit here all day while you go through this

9 little game you are playing and try to ask

10 me questions that are beyond the scope of

11 this very limited deposition.  So if you

12 want to get information about the Elliott

13 meeting, you should start asking questions

14 now, because I'm telling you and I'm

15 warning you, I'm not going to sit here all

16 day and go through this.  You are wasting

17 time.

18      Q.     Mr. Donziger --

19      A.     You are wasting time, Andrea.

20      Q.     This is a discovery deposition.

21      A.     No, it doesn't give you --

22      Q.     Are you going to even let me

23 finish?  I didn't interrupt you.

24      A.     Go ahead.

25      Q.     This is a discovery deposition.
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2 All of my questions are appropriate.  I

3 don't agree with your refusals to answer,

4 but they are what they are.  We will make a

5 record of your refusals, then we will make

6 an appropriate motion to compel.  That's

7 how the process works if you are going to

8 refuse to answer.  So don't threaten me or

9 claim that you are being harassed when I

10 have been absolutely 100 percent polite to

11 you, which the video will show.

12      A.     Well, I didn't accuse you of

13 being impolite.  I'm simply saying that the

14 questions you are asking go beyond the

15 scope of the deposition as ordered by Judge

16 Kaplan.  So why don't you --

17      Q.     We disagree about that, sir.

18 So I'm going to ask my questions.

19      A.     Well, let me tell you what we

20 do agree about.  We agree that the Elliott

21 meeting is something that Judge Kaplan

22 ordered, so why don't we focus on what we

23 agree on and get that information out.

24      Q.     I will take the deposition as I

25 believe it is appropriate.
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2             Now, returning your attention

3 to Exhibit 5313, you indicate that funds

4 are to be wired both to yourself and to

5 Laura B. Miller at a Citibank account.  Do

6 you see that?

7      A.     Yes.

8      Q.     Do you have funds that are due

9 and payable to you wired to Ms. Miller's

10 account on a regular basis?

11      A.     No.  That wire never happened.

12      Q.     Why is part of this money being

13 directed to Ms. Miller?

14      A.     Because I periodically give my

15 wife money to pay living expenses.

16      Q.     Have any other funds that were

17 raised in connection with the Ecuador

18 judgment been paid to Ms. Miller at your

19 direction?

20      A.     No.

21      Q.     Have any funds --

22      A.     No funds have been paid to

23 Ms. Miller from the Ecuador judgment as far

24 as I know.

25      Q.     Have any funds that are --
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2      A.     I'm sorry, from funds raised

3 for the case have been paid to Ms. Miller,

4 my wife.

5      Q.     Have any funds raised in

6 connection with the Ecuador judgment since

7 March of 2014 been paid to anybody other

8 than yourself for your benefit?

9      A.     Not that I'm aware of.

10      Q.     I'm going to mark as Exhibit

11 5314 a compilation prepared from documents

12 produced by Ms. Sullivan.

13             (Plaintiff's Exhibit 5314

14 marked for identification.)

15      A.     Is this a Gibson Dunn document?

16      Q.     Yes, sir.  But it has Bates

17 numbers from Ms. Sullivan's production.  It

18 is a summary document.

19             Looking at page 1 of Exhibit

20 5314, there's a $50,000 deposit to your

21 Relationship Checking 2265 on January 25th,

22 2016.  Do you see that?

23      A.     Yes.

24      Q.     Are those funds that were

25 raised in connection with the Ecuador case?
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2      A.     This is beyond the scope.

3      Q.     You did not identify account

4 2265 as one of the accounts you have used

5 since 2014.  Is there a reason you didn't

6 disclose that account?

7      A.     No.  I mentioned there might

8 have been other accounts and maybe there

9 was.  I don't know.  I already said that I

10 gave you the current universe, which is

11 what you are entitled to know, and I said

12 that there might have been other accounts

13 that have been opened and closed.

14      Q.     Have you, since March of 2014,

15 have you banked anywhere other than TD?

16      A.     I had sort of a complicated

17 history, because during RICO I got asked to

18 leave my prior bank where I banked for

19 many, many years.

20      Q.     Chase?

21      A.     Chase.  I don't remember

22 exactly when that happened.  I think it was

23 during the trial or sometime before or

24 after.  I don't remember.  That's why I'm

25 at TD Bank because Chase asked me to leave.
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2 So I then went to TD Bank and started

3 banking at TD.  I don't remember exactly

4 the date I started, I think it was prior to

5 the RICO judgment, and I opened accounts.

6      Q.     Did you bank anywhere between

7 Chase and TD or you went --

8      A.     I don't believe I did.  I went

9 to TD.

10      Q.     And other than having other TD

11 accounts that you may not have identified,

12 do you have accounts at any other financial

13 institutions that you haven't identified?

14      A.     Well, I put it in my responses.

15 I had an account at Schwab.

16      Q.     Anywhere else?

17      A.     I don't believe so.

18      Q.     Returning your attention to

19 Exhibit 5314, there are a total of $488,450

20 worth of payments from the Lenczner Slaght

21 Royce & Smith firm, that's the Canadian

22 counsel for the plaintiffs, made to you in

23 2016.  What are the origin of these funds?

24      A.     Beyond the scope.

25      Q.     The $488,450 paid to you by
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2 Mr. Lenczner's firm, do you still have

3 those funds?

4      A.     Beyond the scope.

5      Q.     Were the monies that were paid

6 to you by Mr. Lenczner's firm, did they

7 originate with a funder of the litigation?

8      A.     It is beyond the scope.

9      Q.     Do you have any e-mails or

10 other documents relating to your receipt of

11 these funds?

12      A.     Beyond the scope.

13      Q.     Did you direct these monies to

14 be paid first to Mr. Lenczner and then have

15 Mr. Lenczner transfer them to you?

16      A.     Beyond the scope.

17      Q.     You have indicated in your

18 discovery responses that since 2014 your

19 only income has been from working on this

20 case and two rental properties.

21      A.     Yes.

22      Q.     Do all of the deposits shown on

23 Exhibit 5314 relate to your work on the

24 Ecuador matter?

25      A.     Andrea, there is a lot of
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2 deposits here.  You just gave me the

3 document.  I have no way of answering that

4 question without studying this document.

5 But, in any event, it is beyond the scope

6 of the deposition.  There is dozens of

7 transactions.

8      Q.     Well, these are all deposits.

9 You have signed discovery responses

10 indicating that you have a very limited

11 number of sources of income.

12      A.     I do.  I do.

13      Q.     So of these two pages of

14 deposits, and for clarification --

15      A.     I mean, it looks like there is

16 more than two pages of deposits, first of

17 all.

18      Q.     There is not.  I will clarify

19 it for you.

20      A.     Okay.

21      Q.     The first two pages put the

22 transactions, organize them by source.  The

23 second two pages organize them by your

24 different bank accounts.  So there is only

25 two pages of transactions.
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2      A.     Okay.  But, anyway, I will note

3 that on these two pages there is, I don't

4 know, it looks to be approximately 25 or 30

5 transactions.  So even if it wasn't beyond

6 the scope, I couldn't answer your question

7 in this limited amount of time.  I would

8 have to study the document.  But this is

9 beyond the scope.

10             I mean, you know, your interest

11 is in getting your client's judgment

12 against me paid, so what is of interest is

13 what I have now, and I am telling you, and

14 I'm happy to talk about what I have now and

15 how I can pay that, so I don't know why you

16 are doing a fishing expedition into

17 everything that has happened over the last

18 several years, and that's why,

19 respectfully, I think this is harassment.

20 Why don't we talk about what happened in

21 the Elliott meeting.

22      Q.     Is your discovery response in

23 which you state that your only sources of

24 income since 2014 have been this case and

25 two rental properties accurate?
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2      A.     I believe it is.  But I will

3 say this, just to clarify, before we go

4 further, a lot of money that came in to my

5 accounts went back out to other people.

6 I'm not embarrassed to get a $500,000

7 income over whatever period of time this

8 is.  But that is not an accurate reflection

9 of monies that I was actually getting from

10 the Ecuador case, to be as clear as I can.

11      Q.     The $488,450 paid to you by

12 Mr. Lenczner's firm, was that compensation

13 to you or something else?

14      A.     That is beyond the scope.

15 Other than to say it wasn't compensation to

16 me only.  There were other people working

17 on the case who had contracts who needed to

18 be paid out of that money.

19      Q.     Did it include compensation to

20 you?

21      A.     To the extent that I could pay

22 myself given my previous testimony, yes.

23      Q.     And did this money come from a

24 funder of the litigation?

25      A.     It is beyond the scope.
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2      Q.     Just yes or no, Mr. Donziger.

3      A.     It is beyond the scope.  I

4 mean, what are you -- look, I have already

5 testified, or I should say argued before

6 Judge Kaplan that we raised money for the

7 case from selling the FDA's shares.

8      Q.     And when you say the FDA's

9 shares, you just mean the judgment in its

10 entirety, right?  They don't have any

11 particular share of the judgment?

12      A.     No, the judgment, interest in

13 the judgment would be a more accurate way

14 to say it.

15      Q.     And, in your view, with the

16 FDA's authorization --

17      A.     I have already testified to

18 that, yes, I am authorized to help them

19 raise money to pay litigation expenses,

20 consistent with Judge Kaplan's April 25th,

21 2014 order.

22      Q.     And in addition to paying

23 actual expenses, are you entitled to help

24 them raise money for any other purpose?

25      A.     I mean, I want to help the FDA.
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2 I think it is a great organization.  On

3 occasion I have helped them try to raise

4 money for other purposes, foundation money,

5 that kind of thing, projects, health

6 projects.  People are hurting, so there is

7 all sorts of projects the FDA does, and on

8 occasion I have tried to help them raise

9 money.

10      Q.     And is there any limit to the

11 number of percentage interest you are

12 authorized to sell in the judgment on

13 behalf of the FDA?

14      A.     Well, I don't sell anything.  I

15 try to get funders to buy interest in the

16 judgment, and obviously subject to client

17 approval.  So I will do the best I can for

18 my clients in that regard and present the

19 possibility to them and they can say yes or

20 no.  You know, they determine that.

21      Q.     Well, my question is actually

22 in your view, is there any limit on the

23 percentage interest the FDA can sell in the

24 judgment?  Can they sell somebody 50

25 percent of the judgment, for example?
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2      A.     I haven't given that any

3 thought.  I mean, this is a contingency fee

4 case.  You know, as you know, the normal

5 contingency fee for a U.S.-based case like

6 this would probably be 40, even 50 percent

7 given the length of time it has taken.

8             The FDA has sold a very modest

9 amount of its interest to fund it for 24

10 years.  So the FDA is well below the

11 typical U.S. threshold for a contingency

12 fee for a complex case like this.  How far

13 the FDA would go to sell interest is up to

14 them, but right now, you know, they are

15 comfortable with where they are at in terms

16 of the amount that is put aside to pay

17 contingent fees.

18      Q.     How many -- what's the total

19 percentage interest in the judgment that's

20 been sold by the FDA?

21      A.     That's not an appropriate

22 question.  That goes to our internal

23 operations.  I mean, on what basis do you

24 think that's relevant to this deposition?

25      Q.     You told Elliott that you had
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2 raised $33 million in investor funds for

3 the case.  Do you recall that?

4      A.     I don't specifically, but I

5 might have.

6      Q.     Is that an accurate statement?

7      A.     I don't think it was actually.

8      Q.     What's not accurate about it?

9      A.     I think that I was confusing

10 the amount of money actually raised with

11 the amount of money that had been, you

12 know, that some document that you guys had

13 put together.

14      Q.     What is the amount of money

15 actually raised?

16      A.     I think it is around -- well,

17 I'm saying this because it is public

18 information, I think it is around $15

19 million over 24 years, but it depends on

20 various issues and how you count it and

21 whether you count certain amount of labor

22 from law firms that was uncompensated, that

23 kind of thing.

24      Q.     Where do you get the number $15

25 million?
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2      A.     It is an estimate.

3      Q.     Do you have in your

4 documents --

5      A.     Andrea, you guys have this

6 information.  Please don't play possum with

7 me.  You got this information during the

8 RICO case, and then subsequent to that, the

9 RICO case, the RICO judgment, there has

10 been some more money raised, as I have said

11 before Judge Kaplan.

12      Q.     And what are the amount of the

13 additional funds that have been raised?

14      A.     I'm not saying.  It is well

15 beyond the scope of this deposition.  I

16 mean, how does that relate to the Elliott

17 meeting?

18      Q.     And that is included or not

19 included in the $15 million?

20      A.     I don't know.  You know, I'm

21 not a financial wizard.  Like there has

22 been some millions raised to take us

23 through RICO.  There has been some more

24 money raised, as I already said to Judge

25 Kaplan, since RICO.
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2      Q.     But you don't know how much?

3      A.     No, I do know how much.  I'm

4 not telling you.  It is beyond the scope of

5 this deposition.

6      Q.     I'm going to mark as Exhibit

7 5315 a document and a certified

8 translation.

9             (Plaintiff's Exhibit 5315

10 marked for identification.)

11      Q.     The heading Fromboliere,

12 attorneys, addressed to Mr. Carlos Guaman.

13      A.     Guaman.

14      Q.     Guaman, president of the FDA,

15 from Pablo Fajardo.

16             Are you familiar with this

17 document, Mr. Donziger?

18      A.     I have seen it.  I read it when

19 it came out.

20      Q.     It states here that "On January

21 19th, 2016, Mr. Luis Yanza and Mr. Steven

22 Donziger signed a contract for the

23 management of financial resources on behalf

24 of the FDA and the plaintiffs.  This is

25 extremely serious since neither of these
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2 two persons represents the plaintiffs."

3             Do you see that?

4      A.     This is beyond the scope of the

5 deposition.

6      Q.     Do you know what contract he is

7 referring to?

8      A.     It is beyond the scope of the

9 deposition.

10      Q.     Do you have that contract?

11      A.     Beyond the scope of the

12 deposition.  Are we going to get to the

13 Elliott meeting questions?  Do you want to

14 know what happened?

15      Q.     In the next paragraph it states

16 "Subsequently, at least two more documents

17 have been signed, supposedly to finance the

18 plaintiffs' case in Canada, the last of

19 which was at the beginning of July 2016."

20      A.     Andrea, this is irrelevant to

21 this deposition.  I'm sorry.

22      Q.     It is not, Mr. Donziger.

23      A.     It is.  You are on a fishing

24 expedition.  Ask me about what Judge Kaplan

25 ordered you to ask me about, seriously.
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2 That's what I'm here to talk about.  I am

3 not going to sit here all day --

4      Q.     That's what we are doing,

5 Mr. Donziger.

6      A.     -- while you go on a fishing

7 expedition.  That's what we are doing?

8 Really?  So you admit you are on a fishing

9 expedition?

10      Q.     No, Mr. Donziger.  We are

11 asking questions consistent with our

12 discovery.

13      A.     These are not appropriate

14 questions given Judge Kaplan's order, okay?

15 I am -- you should talk to your client,

16 okay, because I am going to leave this

17 deposition if you don't start asking me

18 questions about the Elliott meeting.

19      Q.     Do you have the documents

20 referenced in paragraph C of Exhibit 5317?

21      A.     It is beyond the scope.

22             You know what I'm going to do,

23 I'm going to take a five-minute break and

24 if you don't start asking me questions

25 about Elliott, talk to your client, and
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2 there is really nothing more to do here

3 today.  I mean, if Judge Kaplan rules you

4 can ask these questions, we can do that,

5 but you don't have the right to keep me

6 here all day asking questions that are

7 beyond the scope of the deposition.

8             MS. NEUMAN:  We can go off the

9 record.

10             THE VIDEOGRAPHER:  This is the

11 end of media file number three.  The time

12 is 12:39.  We are going off the record.

13             (Recess taken.)

14             THE VIDEOGRAPHER:  The time is

15 12:45.  We are back on the record.  This is

16 the beginning of media file number four.

17 BY MS. NEUMAN:

18      Q.     Mr. Donziger, you are still

19 under oath.

20      A.     Yes.

21      Q.     When you refer to Judge

22 Kaplan's order ordering your deposition, I

23 want to confirm that you are referring to

24 Docket No. 2009, paragraph 3.  "Donziger

25 shall appear for and testify pursuant
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2 to" --

3      A.     This is --

4      Q.     -- "Chevron's subpoena."

5      A.     There is a subsequent order by

6 Judge Kaplan that limits the scope of the

7 deposition to the Elliott issue.

8      Q.     Why don't you direct me to that

9 order, Mr. Donziger.

10      A.     I don't have it handy.  You

11 know better than I.

12      Q.     This is the order that ordered

13 your deposition.

14      A.     No, there is a subsequent

15 order.

16      Q.     And you're claiming that

17 subsequent order limited this order in some

18 way?

19      A.     Yes, yes.

20      Q.     But you can't direct me to that

21 order?

22      A.     You can find it.

23      Q.     I don't think there is such an

24 order.  In any event, when you make scope

25 objections, it's not based on Docket No.
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2 2009?

3      A.     I haven't looked at this

4 document for a while.

5      Q.     Well, take a moment to read

6 paragraph 3.

7      A.     Listen, there is an order that

8 Judge Kaplan issued limiting this

9 deposition to the Elliott Management issue,

10 but you haven't --

11      Q.     There is no such order,

12 Mr. Donziger.

13      A.     Yes, there is.  It is now

14 12:45, you haven't asked me one question

15 about it.

16      Q.     There is no such order.

17      A.     Why don't you ask me any

18 questions about that?

19      Q.     Mr. Donziger, when you make

20 scope objections --

21      A.     There is an order --

22      Q.     -- are you making them based on

23 Docket 2009 or a different order?

24      A.     I don't know.  I can't say

25 offhand.  I don't have all the orders in
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2 front of me.  Judge Kaplan issued an order,

3 my understanding, which I'm sure I could

4 produce if I went back and looked at the

5 docket, limiting this deposition to the

6 Elliott meeting.

7      Q.     I'm going to hand the witness

8 Exhibit 5316, a Spanish document and

9 translation entitled Declaration of

10 Affected Nationalities in the Province of

11 Sucumbios.

12             (Plaintiff's Exhibit 5316

13 marked for identification.)

14      Q.     Have you seen Exhibit 5316

15 before, Mr. Donziger?

16      A.     I don't know.  It's beyond the

17 scope.

18      Q.     It states in Exhibit 5316, "On

19 January 19th, 2016, Mr. Donziger and

20 Mr. Yanza, without informing and without

21 authorization from the undersigned

22 Nationalities, or from the plaintiffs,

23 executed an agreement with financers from a

24 so-called tax haven on behalf of the people

25 affected and the nationalities, without any
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2 authorization to do so."

3             Do you see that?

4      A.     This is beyond the scope.

5      Q.     Did you execute such an

6 agreement in 2016?

7      A.     This is beyond the scope and it

8 is also First Amendment protected.

9             Ms. Neuman?

10      Q.     Yes, sir.

11      A.     I want to say the following,

12 okay:  You are trying to ask questions that

13 are beyond the defined scope of this

14 deposition in my view, okay?  I get that we

15 disagree.

16      Q.     Go ahead, I'm listening.

17      A.     The main basis for your motion

18 for contempt was the Elliott meeting.  This

19 was the motion you filed in March.  It is

20 now June.  I'm here willing to talk about

21 that and you still haven't asked me a

22 question.  So I believe you are harassing

23 me.

24             I know we disagree.  But I'm

25 going to give you one last chance to ask
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2 about the Elliott meeting or I'm going to

3 leave this deposition at lunch and I'm not

4 going to come back, and you can file your

5 motion to compel.  I'm not going to sit

6 here all day and be subjected to this.  So

7 if you want to ask about the Elliott

8 meeting, you have from now until lunch, and

9 I will even make it a late lunch to give

10 you some time.  But please ask me about the

11 Elliott meeting or I am going to leave this

12 deposition at lunch.

13      Q.     Mr. Donziger, I'm going to give

14 you a stipulation that you signed, Docket

15 No. --

16      A.     It doesn't give you a right --

17 the stipulation doesn't give you a right to

18 just go on a fishing expedition and you

19 know it.

20      Q.     Mr. Donziger --

21      A.     I know this document.

22      Q.     Okay, so you are aware that you

23 stipulated that you are required to respond

24 to Chevron Corporation's money judgment

25 discovery request and certain paragraph 5
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2 judgment compliance requests per Docket

3 Nos. 2006 and 2020.  Do you see that?

4      A.     2006 and -- I don't even know

5 what those dockets are.  All I know is this

6 is:  Judge Kaplan has issued orders that

7 define the scope of this deposition and you

8 haven't stuck to those, and I have been

9 very patient, I have been here half a day

10 now.

11      Q.     Mr. Donziger, let me finish

12 asking you my questions.  You have done

13 enough speechifying today.  You have barely

14 given any deposition time.

15             This is dated June 21st of

16 2018.  You look at the second page, is that

17 your signature, sir?

18      A.     Yes.

19      Q.     So you signed this stipulation?

20      A.     Yes.

21      Q.     And on the first page, do you

22 see where it says "Donziger, by order of

23 the Court, Docket 2009, and agreement of

24 the parties, will appear for deposition on

25 June 25th, 2018 concerning the same topics
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2 and scope."

3             Do you see that?

4      A.     Yes.

5      Q.     And you see that the docket

6 that I gave you, which defines your

7 deposition as pursuant to our subpoena, is

8 2009?

9      A.     Listen, that's not the only

10 thing out there that defines the scope of

11 this deposition.  Judge Kaplan issued a

12 subsequent order, some order, which I don't

13 have it at my fingertips --

14      Q.     Do you see that Judge Kaplan

15 signed this order on June 21st?

16      A.     Obviously his signature is

17 there. But, listen, instead of like wasting

18 time, why don't you just ask me about the

19 topic that he suggested the deposition be

20 about, which is the Elliott meeting?  Why

21 are you not asking about the Elliott

22 meeting?

23      Q.     Mr. Donziger, are you refusing

24 to testify to the topics as stipulated in

25 Document 2030?
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2      A.     I am -- I am voluntarily

3 happily here in a cooperative spirit to

4 answer any question, appropriate question,

5 relevant question, related to the two

6 topics at hand, okay?  This is not a

7 fishing expedition and that's how you're

8 treating it.

9      Q.     And you have self-defined those

10 two topics --

11      A.     I have not self-defined.

12      Q.     -- as other than the

13 stipulation marked as -- you need to let me

14 finish, sir.  I don't interrupt you.

15             You are defining the topics of

16 your deposition differently than they are

17 defined in Docket No. 2030, correct?

18      A.     Judge Kaplan has defined the

19 topics in his order as I have read his

20 orders.

21      Q.     And these are his orders?

22      A.     There is multiple orders since

23 March.  I don't have them all at my

24 fingertips.

25      Q.     There is another order
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2 regarding your deposition that was issued

3 since June 21st of 2018?

4      A.     I'm not answering the question,

5 okay?  I have made my view clear.  If you

6 want to ask me about the Elliott Capital

7 meeting, please ask me.  I'm here to answer

8 those questions.

9      Q.     So are you now defining the

10 scope of this deposition down to just that

11 meeting?

12      A.     No, that and my financial

13 condition and ability to pay the judgment,

14 and there is not a lot there because I have

15 told you everything I own and I can pay

16 Chevron's judgment.

17      Q.     Then why haven't you paid it?

18      A.     Because you haven't asked for

19 it.  Because you would rather come in here

20 and do a fishing expedition and acting like

21 I can't pay so you can find out everything

22 you can about me, and that's why we have a

23 First Amendment problem.

24      Q.     Is there something preventing

25 you from paying the judgment, sir?  Or are
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2 you just choosing not to?

3      A.     It is on appeal, by the way.

4      Q.     Okay.  Is there something

5 preventing you from paying the judgment or

6 you are choosing not to?

7      A.     It is on appeal.  The judgment

8 is not final.

9      Q.     I'm going to mark as Exhibit

10 5317 documents produced by Mr. Rizack

11 bearing the Bates numbers RIZACKJD 1

12 through 5.

13             (Plaintiff's Exhibit 5317

14 marked for identification.)

15      Q.     You reviewed Mr. Rizack's

16 production before he made it?

17      A.     Yes.

18      Q.     Did you withdraw, or withhold,

19 I should say, documents that Mr. Rizack

20 gave you to review and not produce them?

21      A.     I didn't withdraw or withhold.

22 I told Mr. Rizack that there was a

23 particular document, actually two documents

24 that I felt were not -- either not

25 responsive or privileged or fell beyond the
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2 scope or were First Amendment protected.

3      Q.     And are those documents here or

4 they're not here?

5      A.     They're not.  He didn't produce

6 them.

7      Q.     You directed him not to produce

8 them?

9      A.     I don't direct him to do

10 anything.  I am not his lawyer and he

11 doesn't work for me.  We are colleagues and

12 he appropriately allowed me to review the

13 documents prior to production.

14      Q.     And you identified documents he

15 should not produce and those haven't been

16 produced; is that right?

17      A.     I told him there were a couple

18 of documents that I felt would be subject

19 to these outstanding issues, legal issues,

20 that I have mentioned, and that it would

21 not be appropriate to produce them at this

22 point.

23      Q.     And what do these documents

24 relate to generally?

25      A.     The internal operations of our
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2 team and the litigation.

3      Q.     And the documents that he did

4 produce, you had no objection to him

5 producing?

6      A.     No.

7      Q.     So the last two pages of

8 Mr. Rizack's production, pages 4 and 5,

9 relate to the development of a budget for

10 an Ecuador trip.  Do you see that?

11      A.     Yes.

12      Q.     The total for the trip is

13 $45,550.  What does this relate to?

14      A.     That is beyond the scope of the

15 deposition.  I mean, you are asking about a

16 budget to bring some Ecuadorians for a

17 court hearing, according to this document,

18 and you are not asking about the Elliott

19 meeting.

20      Q.     These are documents that you

21 agree that Mr. Rizack should produce.

22      A.     Not should.  He felt they were

23 responsive.  I mean, I don't know why you

24 are asking me about something like that

25 when you are not asking about the Elliott
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2 meeting.

3      Q.     And are these $50,000 in

4 expenses that you paid?

5      A.     Beyond the scope, First

6 Amendment protected.  And, by the way,

7 there is no presumption by answering that

8 that these expenses were paid.

9      Q.     I'm going to mark as Exhibit

10 5318 an e-mail from Mr. Rizack to

11 Mr. Herrera dated June 24th in which he

12 states he is withholding three -- I'm

13 sorry, four documents at your direction.

14             (Plaintiff's Exhibit 5318

15 marked for identification.)

16      A.     Okay.

17      Q.     Did you direct him to withhold

18 four documents on the basis of privilege?

19      A.     I don't think so.  I thought it

20 was two documents, so I would have to ask

21 him, and I will ask him.

22      Q.     And you have not prepared a log

23 for those documents?

24      A.     Mr. Rizack can send you the

25 basic information.
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2      Q.     What does that mean?

3      A.     I mean, it is not -- it is not

4 a complicated exercise.  I don't believe it

5 is up to me to provide you a log.  I'm not

6 producing.  He is producing.

7      Q.     When was the first time you met

8 with Elliott Capital?

9      A.     On the day of the meeting.

10      Q.     You indicated in some of your

11 correspondence with Ms. Sullivan that you

12 had met with them previously.  Was that not

13 right?

14      A.     Oh, I forgot.  Yeah, I had met

15 with -- I don't know if I had ever met with

16 them, but I had someone who I was working

17 with many years ago had a contact with them

18 about the case.  It might have been over

19 ten years ago.  I don't remember exactly.

20      Q.     Do you recall who you met with

21 in that original meeting?

22      A.     I believe, to the best of my

23 recollection, it was something that had

24 been arranged by Nicholas Economou of H5.

25      Q.     And do you remember who you met
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2 with?

3      A.     I don't think I met with anyone

4 at Elliott at that time.  I think somebody

5 Nicholas knew approached them with the idea

6 of this and I don't think there was

7 interest, if I remember correctly.

8      Q.     Do you have documents related

9 to that initial meeting?

10      A.     I don't believe I do.

11             MS. NEUMAN:  It is 1 o'clock.

12 I would like to take our lunch break.

13             THE VIDEOGRAPHER:  The time is

14 1 p.m.  We are going off the record.

15             (Discussion off the record.)

16             THE VIDEOGRAPHER:  The time is

17 1:01.  We are back on the record.

18 BY MS. NEUMAN:

19      Q.     Mr. Donziger, you want to make

20 a statement for the record about how you

21 are limiting the scope of this deposition

22 to the Elliott meeting?

23      A.     I have already said this on

24 multiple occasions.  I am leaving this

25 deposition now.  It is my view that
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2 Chevron's counsel has wasted the majority

3 of the morning asking me questions beyond

4 the scope, and I am not going to stay when

5 I believe this has turned into a harassing

6 exercise.

7             I am more than happy, as I

8 stated repeatedly starting two or three

9 hours ago, to answer any question about

10 Elliott.  I am not taking a lunch break and

11 staying.  If you want to ask more questions

12 about Elliott I will give you some minutes

13 before lunch, otherwise if you want to have

14 lunch now I am going to leave.

15      Q.     So, Mr. Donziger, you received

16 notice that we planned to take the

17 deposition from 10 to 6, correct?

18      A.     That doesn't matter.  You don't

19 unilaterally decide how long a deposition

20 lasts.

21      Q.     You understand that under the

22 federal rules, there are rules about the

23 length of a deposition?

24      A.     The length of a deposition is

25 not completely up to you, it is also up to
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2 the party being deposed, and if you are

3 going beyond the scope of the deposition I

4 have a right not to subject myself to this

5 harassment.  Your remedy is to go to Judge

6 Kaplan and I will respond appropriately,

7 okay?  You have wasted most of this

8 morning --

9      Q.     Okay, Mr. Donziger --

10      A.     -- on all sorts of issues and

11 they don't relate to the scope of this

12 deposition.  I'm sorry, but if you want to

13 ask more questions, I will give you some

14 more minutes right now.

15      Q.     So our position, Mr. Donziger,

16 since we are making speeches, is that it is

17 not up to you to unilaterally limit this

18 deposition, contrary to a stipulation that

19 you signed and contrary to two orders that

20 the Court made.

21             It is also not up to you to

22 unilaterally decide how long the deposition

23 is going to last.  You have taken multiple

24 breaks this morning, an absurd number

25 really, without any objection from us, and
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2 now when everybody else wants to take a

3 normal lunch break your position is you are

4 terminating the deposition.  That is not in

5 good faith.  None of this behavior has been

6 in good faith.  All the speechifying you

7 did all morning to waste the morning time

8 was not in good faith.

9      A.     May I respond?  Were you

10 finished?

11      Q.     Yes, go ahead.

12      A.     I didn't speechify.  I stated

13 objections.  I took short breaks.  You had

14 all morning to ask me about the purpose,

15 the main purpose of this deposition, and

16 you refused.  You are playing possum with

17 me and you are asking me questions that

18 were irrelevant and I stood here and

19 patiently went through it all with you and

20 repeatedly offered to answer questions

21 about Elliott.  Since you never asked, I am

22 not going to sit here all day while you go

23 on a fishing expedition.

24             My position is clear in my

25 responses and in the various motions I have
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2 filed.  So what I would suggest is we agree

3 to disagree, we end the deposition, and we,

4 both parties, will seek appropriate

5 remedies.

6      Q.     So I'm not agreeing to end the

7 deposition, Mr. Donziger.  How long -- you

8 want to answer questions about Elliott?

9      A.     I don't, but --

10      Q.     We will see how long the court

11 reporter and the videographer can last,

12 since you won't let people have their

13 normal lunch break because it is

14 inconvenient for you.

15      A.     No, you have wasted the whole

16 morning.  I will give you 15 minutes and

17 you can then go have lunch,.  Ask me any

18 question you want about Elliott.

19      Q.     What were the terms offered to

20 Elliott?

21      A.     There were no terms offered to

22 Elliott.

23      Q.     How much investment were you

24 seeking?

25      A.     We never got to that point.
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2      Q.     Did you discuss with

3 Ms. Sullivan how much you were going to ask

4 Elliott for?

5      A.     I think we did.

6      Q.     When you told Elliott that you

7 had a 6.3 percent interest in the judgment,

8 was that an accurate statement?

9      A.     According to my retainer, yes,

10 but I have given portions of that to other

11 people.

12      Q.     To whom have you given portions

13 of that?

14      A.     Rick Friedman, Zoe Littlepage.

15      Q.     Did you give them --

16      A.     So they would represent me in

17 the RICO case, just to be clear.

18      Q.     You gave them portions of that

19 before or after the RICO judgment?

20      A.     Before.

21      Q.     So what percentage of the 6.3

22 do you currently own?

23      A.     Again, I think it is pretty

24 much a nullity for practical purposes given

25 the RICO judgment.  But I think if you were
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2 to discount what has been allocated to

3 Mr. Friedman and Ms. Littlepage and a

4 couple of other people --

5      Q.     Who were the other people?

6      A.     Two people who had loaned me

7 money to pay John Keker, family members.  I

8 would estimate it is about 5 or 5.2

9 percent.

10      Q.     I'm sorry, what you have left

11 is 5 percent?

12      A.     In other words, instead of 6.3,

13 even though it is all for me and I owe

14 them, that if you were to discount what

15 they have been contractually promised, it

16 would be about 5.2 percent based on my best

17 estimates.

18      Q.     When you say discount, you mean

19 subtract out?

20      A.     Yes, subtract out.

21      Q.     From the 6.3?

22      A.     Yeah.

23      Q.     Why was your 6.3 percentage

24 being discussed with Elliott?

25      A.     I don't remember.  I think
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2 either Lee asked me what I owned and I told

3 him or I told him roughly how we were

4 structured.  I don't remember exactly.

5      Q.     You --

6      A.     But to be clear, it wasn't in

7 order to sell any of the 6.3 percent to

8 Elliott.

9      Q.     When you have sold additional

10 interest in the judgment, what have been

11 the terms?

12      A.     That's not an appropriate

13 question.  I mean, ask me about the Elliott

14 meeting.

15      Q.     How do you know when you are

16 selling an interest in the judgment that

17 you are not impacting your ownership

18 interest in the judgment?

19      A.     Because they are completely

20 different.  I mean, to be clear, so you

21 understand, every entity that has an

22 interest in the judgment has its own

23 interest that is unaffected by other

24 people's or other entities' interests.

25             It would be like a business.
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2 Say there is 100 percent would be all the

3 equity in a business and, you know, X party

4 owns 3 percent, another owns 2 percent.

5 They are just different pieces of the pie.

6      Q.     Everybody's percentage is

7 affected by the value of the whole,

8 correct?

9      A.     Yes.

10      Q.     And when you bring in new

11 funders, do you reduce the value of the

12 whole?

13      A.     I thought you were going to ask

14 me about the Elliott meeting.  But since

15 you are putting off your lunch, I'm going

16 to answer that question.

17             In theory, the value of the

18 whole, it would be increased because of the

19 support would allow the case to advance.

20 So if you sell an equity interest to X

21 party, it doesn't decrease the value of the

22 whole or the value of what other entities

23 own in the overall interest pie, for lack

24 of a better term, of the case.

25      Q.     So no one, since the entry of
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2 the RICO judgment, has been any kind of a

3 priority interest in the judgment, in other

4 words, they get paid before anybody else?

5      A.     That's generally not how we

6 operate.

7      Q.     When you were discussing

8 offering terms to Elliott, were you doing

9 so in conjunction with the Amazonia

10 structure or ignoring the Amazonia

11 structure?

12      A.     It wasn't in conjunction with

13 the Amazonia structure.

14      Q.     So to the extent Amazonia

15 requires notices of seeking new funders and

16 that sort of thing, you didn't give any of

17 those notices?

18      A.     How do I explain this?  The

19 clients, meaning the FDA, don't want to use

20 the Amazonia structure anymore because of

21 the lawsuit that Chevron filed against it

22 in Gibraltar.  I mean, it is inoperable as

23 far as the FDA is concerned.  So the FDA is

24 making available certain interests in the

25 judgment to get funding in to pay
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2 litigation expenses, but it is independent

3 of Amazonia.

4      Q.     The FDA signed the Amazonia

5 documents, correct?

6      A.     I believe so, but I don't know

7 for sure.  I mean, they are right here.

8      Q.     And do you have any position on

9 whether the FDA is in breach of the

10 Amazonia documents based on these

11 transactions you have been involved in?

12      A.     I don't believe the Ecuadorian

13 affected communities, be it the FDA or

14 whoever else signed the Amazonia documents,

15 would consider that to be a breach.  I

16 mean --

17      Q.     Do you consider any of the

18 actions you have taken to put you in breach

19 of the Amazonia documents?

20      A.     No, as I have authority from my

21 clients.  I mean, one of the services I

22 provide the FDA is trying to help them

23 generate capital to continue the case.

24      Q.     Do you also provide legal

25 advice or just fundraising advice?
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2      A.     I provide -- look, I have lots

3 of different functions, fundraising is one

4 of many.  Well, helping them fundraise,

5 which I might add, if I may, is effectively

6 suspended during the pendency of this

7 litigation, given the contempt motion and

8 the subpoenas issued.

9      Q.     So you have suspended your

10 fundraising efforts since starting what

11 date?

12      A.     It has been -- I have not

13 voluntarily suspended fundraising or

14 seeking of funds, because it's not just

15 selling equity, there is people who like to

16 donate.  But, you know, money is always

17 needed to fund the case, to support the

18 case, to support the various activities of

19 advocacy.

20             But the filing of the contempt

21 motion effectively forced us or put us in a

22 position, I should say, me and others who

23 assist in this effort, where we cannot

24 raise funds.

25      Q.     So you are talking about
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2 funding the case.  Is Canadian counsel on a

3 contingency?

4      A.     That's beyond the scope.  That

5 relates to our internal operations and it

6 is First Amendment protected.

7      Q.     Well, they have stated on the

8 record that they are on a contingency.  Is

9 that an accurate statement?

10      A.     Yes, from my -- based on what I

11 know, yes.  There has been a massive amount

12 of work done by Canadian counsel that is

13 completely uncompensated for.

14      Q.     Doesn't the contingency

15 compensate them?

16      A.     Well, yeah, but it -- you know,

17 yeah, there is a contingency to be paid for

18 work that hasn't been paid for on an hourly

19 basis as far as I know.

20      Q.     Does the contingency agreement

21 get paid if there is collection?

22      A.     That's correct.

23      Q.     So you would anticipate in the

24 meantime that they would not get paid per

25 the agreement?

Page 151

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 186 of 478



1                DONZIGER

2      A.     Sometimes you have hybrid

3 arrangements, people get paid some and

4 they, you know...

5      Q.     Does Canadian counsel have a

6 hybrid arrangement?

7      A.     Look, you know, Canadian

8 counsel has an agreement with his -- well,

9 one of the Canadian counsel has an

10 agreement with his clients, and you can ask

11 him about it.

12      Q.     You said the FDA has an

13 exigible interest in the judgment and you

14 were meeting with Elliott on behalf of the

15 FDA.  If the FDA is the one that owns the

16 judgment, why aren't they plaintiffs in the

17 enforcement actions?

18      A.     I think at the time that was

19 filed, the one in Canada, there was a

20 different organizational structure to the

21 operation in Ecuador than there is today.

22      Q.     And how would that impact who

23 has a right --

24      A.     You would have to ask Canadian

25 counsel.  I mean, I don't know.  I wasn't

Page 152

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 187 of 478



1                DONZIGER

2 really involved in the thinking of that at

3 the time.  The FDA is the beneficiary of

4 the judgment according to the Ecuador

5 judgment, so they would collect the funds

6 and spend them on behalf of all the

7 affected communities and the affected

8 people.

9      Q.     But there isn't anything in the

10 judgment that authorizes the FDA to enter

11 into contingency fee agreements, is there?

12      A.     There is language in various

13 documents -- first of all, the answer to

14 that is no, but there is Ecuador law

15 principles that allow claim holders, just

16 like in this country, to finance their case

17 by giving up a portion of their claim.

18      Q.     What provision of Ecuador law

19 are you referring to?

20      A.     I couldn't answer that off the

21 top of my head.  It is basic contracting

22 law and we have researched it extensively,

23 I mean, years ago.  I couldn't really put

24 my finger on any document.  I know you are

25 going to ask.  I mean, I might be able to,
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2 appropriate, but, you know, basic

3 contracting principles, the same as in this

4 country.

5      Q.     So who participated in the

6 Elliott meeting?

7      A.     It was me, Katie Sullivan and

8 Lee and Jesse Cohn for a period of time,

9 and then he left early and then it was just

10 me, Katie and Lee Grinwald.

11      Q.     How long did that meeting last?

12      A.     It lasted quite some time, I

13 would say 60 to 90 minutes.

14      Q.     Did Mr. Cohn -- how long did he

15 stay in the meeting?

16      A.     Maybe 20 minutes.

17      Q.     Did he take notes that you saw?

18      A.     I don't remember.  He seemed to

19 be sort of just --

20      Q.     What does this mean

21 (indicating)?

22      A.     The big enchilada, and Lee was

23 sort of handling the meeting.  I think

24 Jesse was just sort of listening.

25      Q.     And what presentation did you
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2 make to Mr. Grinberg?

3      A.     I don't recall the specifics,

4 but, of that particular one, but I do know

5 that generally when I talk to potential

6 funders I explain the basic case, why I

7 think the claims are valid.  I explain why

8 I think the RICO judgment is wrong and

9 factually incorrect.  I explain the fraud

10 that I believe Alberto Guerra, you know,

11 engaged in during the RICO matter.  I

12 explain a bit of the structure.

13             It really depends very much on

14 how much interest there is in hearing all

15 this, how far I'll go, how many questions,

16 that kind of stuff.

17      Q.     And do you also discuss the

18 current level of investment in the

19 judgment?

20      A.     If asked.

21      Q.     Did Mr. Grinberg ask you about

22 that?

23      A.     I don't really remember

24 specifically.  I mean, it was a long

25 meeting and he is a very sophisticated
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2 gentleman and I presume he asked me or I

3 told him.

4      Q.     I'm going to show you Sullivan

5 Exhibit 11, the last two pages of which

6 bearing Bates numbers MKS 155 and 156, are

7 Ms. Sullivan's notes from the Elliott

8 meeting.

9             At the beginning, she wrote

10 "FCPA violations unpopular in Australia."

11 Do you see that?

12      A.     Yes.

13      Q.     What does that refer to?

14      A.     I believe, based on my

15 recollection, the "unpopular in Australia,"

16 I mean, I don't remember any specific

17 conversation about this with Lee, but I

18 think it relates to someone saying that

19 Chevron was unpopular in Australia because

20 of its tax problems.

21      Q.     What tax problems?

22      A.     It has a lot of tax problems in

23 Australia, Chevron does, underpayment of

24 taxes.

25      Q.     And your view of that is based
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2 on?

3      A.     It is just news reports.

4      Q.     Underneath that it says

5 "parallel efforts uncares outside of

6 U.S." -- "in cases," I'm sorry, "outside of

7 U.S., Brazil and Argentina."

8      A.     Just to be clear, these are

9 Katie's notes.  I mean, I don't know if she

10 was writing down thoughts she had or she

11 was trying to write about what was actually

12 happening in the meeting.  I mean, I don't

13 know.

14      Q.     Well, did you discuss the

15 Brazil and Argentina cases in the meeting?

16      A.     I don't know.  I don't remember

17 specifically.  I would not be surprised if

18 we did.

19      Q.     But you don't recall?

20      A.     No, I don't recall

21 specifically.

22      Q.     Further down she says "fund

23 Canadian litigation in near term."  Do you

24 see that?

25      A.     Yeah.
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2      Q.     And that was the purpose for

3 which you were seeking money from Elliott,

4 to fund the Canadian litigation in the near

5 term?

6      A.     I don't know.  I mean, it

7 certainly would have included that, among

8 other things.

9      Q.     It says "Ecuador judgment

10 injunction in the U.S."

11             Do you see that?

12      A.     Yes.

13      Q.     What was discussed with Elliott

14 about the injunction in the U.S.?

15      A.     I don't know what that refers

16 to.

17      Q.     Down further Ms. Sullivan

18 writes "play with threats versus successful

19 ruling in Canada."

20             What does that refer to?

21      A.     I don't know.

22      Q.     Do you remember discussing

23 threats in the Elliott meeting?

24      A.     I don't know.  I mean, the

25 Elliott meeting was many months ago and I
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2 just don't remember the specifics as I sit

3 here today other than we had a general

4 discussion about Elliott potentially

5 investing in the case.  And these are her

6 notes, not mine.  I don't know what she is

7 talking about.

8      Q.     Further down it says "case

9 until bank in Ecuador."

10             Do you know what that refers

11 to?

12      A.     "Case until bank in Ecuador,"

13 no, I don't know what that is.

14      Q.     If you look at the next page

15 bearing the Bates numbers MKS 156, at the

16 top it says "boycott time versus Chevron."

17             What does that refer to?

18      A.     I don't know.

19      Q.     "Government to look at it."

20             Do you recall discussing a

21 boycott in the meeting?

22      A.     No.

23      Q.     Further down it says "6.3

24 percent Steven."

25             That's referring to you?
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2      A.     Yes.

3      Q.     And your claimed ownership

4 interest in the judgment?

5      A.     Well, yeah, subject to the

6 constructive trust.

7      Q.     And you told Elliott this was

8 subject to the constructive trust?

9      A.     I don't recall.  To me it was

10 irrelevant because we weren't selling those

11 shares.  I think this is a part probably --

12 I mean, I cannot speak for Katie's notes

13 and this is ridiculous to even speculate,

14 but I will do it, because you are staying

15 through lunch, basically I think this was

16 the part of the meeting where they asked --

17 or he asked like what was the structure of

18 who owned what.

19      Q.     Okay.  What is the structure of

20 who owned what?

21      A.     It is basically 15 or 16

22 percent is committed to various entities,

23 meaning lawyers, service providers, you

24 know, other service providers, like

25 consultants, and, you know, just people who
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2 do various things, and that's apart from

3 the overwhelming interest, which is owned

4 by the clients as manifested through the

5 FDA.

6      Q.     When you said -- when you were

7 telling Elliott the 15 to 16 percent is

8 committed to other people, does that

9 include the amounts committed to Torvia?

10      A.     So to be clear, and I don't

11 mean to leave Chevron out of this equation,

12 because Chevron probably has a different

13 view, but when Torvia and Mr. DeLeon and

14 really all the entities, Woodsford, H5,

15 whoever it was that turned over, in theory,

16 signed those agreements to turn over its

17 interest to Chevron, our view was that was

18 contractually impermissible and that all of

19 those interests reverted back to the FDA

20 or, slash, the clients.

21      Q.     Did you inform Torvia that

22 their 22 million in financing reverted back

23 to the FDA?  When these monies reverted

24 back, do you give them their money back?

25      A.     It is not monies, it is
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2 interest that reverted.  It is the interest

3 in the judgment that reverted.  The money

4 was gone.  It was spent.

5      Q.     So you cancelled their interest

6 but you didn't refund their money?

7      A.     They invested money and they

8 chose, in the case of Torvia, to move in a

9 different direction in a way that was in

10 violation of their obligations to the

11 client.  So that money reverts back -- I

12 mean not the money, the interest, that is

13 the contingent interest that, for example,

14 Mr. DeLeon had in our view reverts back to

15 the clients.

16      Q.     Do you have any document that

17 shows that Torvia transferred its interest

18 to Chevron?

19      A.     Well, I don't remember

20 specifically.  I remember a series of

21 agreements.

22      Q.     And you have these agreements?

23      A.     I think you have them.

24      Q.     No, I'm asking if you have

25 them.
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2      A.     I don't know.  I remember -- I

3 mean, this is years ago, but I remember a

4 series of public relations style press

5 releases by Chevron Corporate announcing

6 these agreements.  I mean, I think one was

7 Patton Boggs, one was Burford, one was

8 Stratus, one was H5.

9             I mean, there is a series of

10 these things and some of them, if I

11 remember correctly, interests were turned

12 over from the interest holder to Chevron as

13 part of some sort of settlement agreement

14 with Chevron.

15      Q.     So did Mr. DeLeon or Torvia

16 inform you that they had transferred their

17 interest in the judgment to Chevron?

18      A.     I don't know if they informed

19 me, but Chevron informed the world.

20 Chevron made it public either through court

21 filings, press releases, or both.

22      Q.     Setting aside what Chevron said

23 and how you might have interpreted it, did

24 Mr. DeLeon or Torvia inform you that they

25 had transferred their interest to Chevron?
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2      A.     I don't believe so.

3      Q.     Did you ever inform Torvia or

4 Mr. DeLeon that the FDA was taking the

5 position that their interest in the

6 judgment no longer existed?

7      A.     I don't know, and it wouldn't

8 be necessarily my responsibility to do

9 that.  But I don't know if he was informed

10 or not.  I do remember --

11      Q.     My question was did you inform

12 him?

13      A.     I don't remember.  I don't

14 believe so because he cut off contact with

15 me.

16      Q.     Have you informed any prior

17 investor in the judgment whom you and the

18 FDA are currently taking the position no

19 longer has an interest in the judgment of

20 that fact?

21      A.     Repeat the question.

22      Q.     So you said there is a series

23 of people who used to have an interest in

24 the judgment who no longer have such an

25 interest.
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2      A.     Yes.

3      Q.     Have you informed any of these

4 people that they no longer have an interest

5 in the judgment according to you?

6      A.     I don't know if I have

7 personally.  I mean, we have, the FDA and

8 its counsel, have made it clear and the

9 people have copies of a contract that they

10 had signed as part of their investment that

11 I believe prevents the transfer of shares

12 without approval of the contracting entity.

13      Q.     And those would be the Amazonia

14 documents?

15      A.     I think they are Amazonia

16 documents as well as other -- the contracts

17 that the investors signed outside the

18 Amazonia structure that is prior to the

19 existence of Amazonia or subsequent to the

20 seizure of Amazonia, for lack of a better

21 word.

22      Q.     Are you referring to the

23 intercreditor agreement?

24      A.     No, that didn't occur to me.

25      Q.     I don't know what document you
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2 are referring to.

3      A.     I don't know what it is either,

4 except that --

5      Q.     Do you have this document?

6      A.     I'm sure I do somewhere, I just

7 didn't bring it to this deposition.  I

8 didn't know it would come up.

9             But if your question is how do

10 I know that it is the position of the FDA

11 that these shares reverted back or this

12 interest reverted back to the FDA, you

13 know, I could find that out for you if you

14 would like me to.

15      Q.     How do you know that?

16      A.     Well, I would have to dig up

17 some old documents.  Do you want me to do

18 that?

19      Q.     Well, I want to understand --

20 I'm not clear on what it is you are trying

21 to say.  So you're saying that, we'll take

22 Torvia as an example, that Torvia executed

23 documents when it obtained its interest in

24 the Ecuador judgment?

25      A.     Torvia executed documents, yes.
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2      Q.     And, in your view, they

3 subsequently violated some provision of

4 these documents that caused them to forfeit

5 their interest?

6      A.     Well, they signed a settlement

7 agreement with Chevron.

8      Q.     And is it your view that that

9 violated some provision of the agreement

10 pursuant to which they got their interest?

11      A.     I'm not an expert on this

12 issue, okay?  There is other lawyers in

13 Ecuador and elsewhere who I think know this

14 issue better than I.

15             There is, as I understand it,

16 there is a provision in investor contracts

17 that prevent transfer of shares.  So the

18 signing of the settlement agreement with

19 Chevron which resulted in the transfer of

20 shares that the clients had granted to that

21 investor resulting in a transfer to Chevron

22 would be, what's the word I'm looking for,

23 would be illegal or inoperable on its face,

24 and those shares would not actually

25 transfer despite whatever documents would
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2 be signed by these parties.  That's the

3 position of the FDA as I understand it.

4      Q.     And is that position based on

5 the 2011 retainer which is governed by New

6 York law or the Amazonia documents?

7      A.     It is not based on my retainer.

8 It is based on agreements between investors

9 and the FDA or, you know, the contracting

10 entity that handed over the interest in

11 exchange for funds.

12      Q.     And are these documents

13 something other than the Amazonia

14 documents?

15      A.     Apart from Amazonia, I believe

16 every investor has an investor contract.

17      Q.     And do you have copies of these

18 investor contracts?

19      A.     Some of them I do, maybe all of

20 them.

21      Q.     And these contracts, according

22 to you, prevent people from assigning their

23 beneficial interest?

24      A.     Without the approval, as I

25 understand it, of the FDA.

Page 168

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 203 of 478



1                DONZIGER

2      Q.     And you can find the document

3 that says this?

4      A.     I don't know.  I think I can.

5 Do you want it?

6      Q.     Sure.

7      A.     Okay.  I will try to find it.

8      Q.     I'm going to hand you a

9 document that was marked as Exhibit 32 in

10 the Sullivan deposition.  These are the

11 notes that Mr. Grinberg took during the

12 meeting.

13      A.     Okay.

14      Q.     To clarify, your only client

15 during this meeting was the FDA?

16      A.     That's correct.

17      Q.     It says at the top "33 million

18 3rd-party funders individuals."

19             Do you see that?

20      A.     Yup.

21      Q.     And you were telling

22 Mr. Grinberg that that was the amount that

23 had been invested in the judgment so far?

24      A.     I think that's what I told him.

25      Q.     Next it says "Canada as
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2 jurisdiction - don't want to have a trial."

3             Do you see that?

4      A.     Yes.

5      Q.     What does that mean?

6      A.     Well, you would have to ask

7 him, but I believe, I mean, my

8 interpretation, which is inherently

9 speculative, is that that reflects a

10 comment that I made that Chevron doesn't

11 want to have a trial in Canada where its

12 RICO evidence would be put to the test

13 before a neutral court.

14      Q.     That is just an opinion you

15 were giving?

16      A.     Yes.

17      Q.     Then it says "subsidiary ruling

18 risk assets."

19             What is that a reference to?

20      A.     Can I just -- your questions

21 are sort of -- it would be better if you

22 said what do you think that might mean,

23 because these are not my notes and I don't

24 know what he's thinking, and obviously you

25 have access to him, he gave you an
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2 affidavit, and you can ask him.

3      Q.     Do you recall discussing

4 anything related to subsidiary ruling or

5 risking assets?

6      A.     Yes.

7      Q.     What do you recall discussing

8 about those topics?

9      A.     Well, I don't really recall,

10 but based on this my guess is that we

11 talked about the pending legal issue of

12 whether Chevron Canada would be a defendant

13 in the enforcement action, which, as you

14 know, was recently decided with the Ontario

15 Court of Appeal.

16      Q.     Then Mr. Grinberg wrote "The

17 right of the Ecuadorians to seek a judgment

18 validity to enforcing foreign judgments -

19 judgments to adapt."  Do you see that?  Or

20 "adopt."

21      A.     Uh-huh.

22      Q.     Did you discuss topics which

23 relate to this note that you recall?

24      A.     I don't even know what that

25 means.  I mean, I don't know what he is
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2 saying there.  "The right of the

3 Ecuadorians to seek a judgment, validity to

4 enforcing foreign judgments - judges to

5 adopt."

6             I'm sure I talked about just

7 the general idea of enforcing a foreign

8 judgment.

9      Q.     Further down it says

10 "prosecuting in Canada, have capital and

11 reputation for staying power and winning."

12             Is that something you

13 represented to Mr. Grinberg?

14      A.     I don't recall.

15      Q.     Then in the margin it says "can

16 money come in the U.S."

17             Do you see that?

18      A.     Yeah.

19      Q.     Do you recall Mr. Grinberg

20 asking you that?

21      A.     I think we talked about that,

22 based on my recollection.

23      Q.     And what was the substance of

24 the conversation as it relates to that

25 topic?
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2      A.     I don't remember specifically.

3 I think he had a question as to given Judge

4 Kaplan's order if a party, you know, that's

5 not part of the RICO order could collect in

6 the U.S., a U.S. party.

7      Q.     I'm sorry, could you say that

8 again?

9      A.     I believe, to the best of my

10 recollection, I don't know this for sure, I

11 believe he was asking whether a U.S. party

12 could collect, that invested in the case,

13 could collect funds in the U.S. from the

14 enforcement of a judgment in another

15 jurisdiction.

16      Q.     And what did you tell him?

17      A.     I have no idea.  I mean, I have

18 never seen that situation.  I don't know.

19 I mean, I don't remember what I told him.

20 Certainly I might have offered my

21 completely uninformed opinion.  I have

22 never researched that question.

23      Q.     So further down it says "15 to

24 20 percent committed to 15 people, 6.3

25 percent personally of the 100 percent."
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2             Do you see that?

3      A.     Yes.

4      Q.     The 6.3 personally, that refers

5 to you?

6      A.     Yes, I believe so.

7      Q.     And is that on top of the 15 to

8 20 or is that part of the 15 to 20?

9      A.     I believe it is part of it.

10      Q.     And you are one of the 15

11 people?

12      A.     Right.

13      Q.     Did you discuss anything with

14 Mr. Grinberg about the terms on which

15 Elliott would invest?

16      A.     I don't remember.  I mean, we

17 never -- I do know we never had a specific

18 negotiation because they never expressed

19 interest in investing.

20      Q.     And you didn't give him any

21 initial terms at the meeting?

22      A.     I might have mentioned the

23 terms of other investors that we had

24 recently brought in.

25      Q.     And what were the general terms
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2 that you mentioned to Mr. Grinberg in the

3 meeting?

4      A.     Well, I don't remember if I

5 mentioned terms.

6      Q.     Well, what terms were you

7 prepared to mention that you can't recall

8 if you mentioned or not?

9      A.     You know, I might have

10 mentioned terms that we had given others

11 who had made, you know, investments at a

12 much smaller level than I think Elliott was

13 capable of making.  So I always sort of in

14 my mind thought if they were interested we

15 would have a unique -- we would have a

16 discussion about the terms because it

17 wouldn't be the same as the others,

18 probably.

19      Q.     The persons who have gotten

20 interests since the RICO judgment, without

21 regard to the amounts, what have been the

22 terms?

23      A.     I know the answer to that

24 question.  I'm trying to figure out if it

25 is privileged or not.  So I'm going to
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2 decline to answer that and let me figure

3 out -- I mean, I might easily be able to

4 tell you that.  Let me figure it out and

5 I'll get back to you.

6      Q.     So there are e-mails in which

7 you offered to send Elliott a packet of

8 information --

9      A.     So your question is terms that

10 other investors have gotten since the RICO

11 judgment?

12      Q.     Correct.

13      A.     Go ahead.

14      Q.     In other e-mails you offered to

15 send Mr. Elliott -- I'm sorry, Mr. Grinberg

16 of Elliott -- because I need my lunch -- a

17 packet of information.  Did you ever send

18 him that packet of information?

19      A.     No.

20      Q.     What did the packet consist of?

21      A.     Well, you know, when I send

22 investors information it sort of depends on

23 what they are looking for.  You know, so it

24 consists of documents, legal documents,

25 suggests they go look at the Chevron
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2 website to understand Chevron's point of

3 view, and it could also include a general

4 description of the case.  So it varies with

5 each investor.

6      Q.     Did you have a packet prepared

7 to send to Elliott?

8      A.     Not specifically for Elliott.

9 My purpose in telling Lee that was that if

10 they were interested I would have prepared

11 a packet.

12      Q.     But you didn't have a packet

13 ready to go, for example?

14      A.     Well, I have like stuff.  It is

15 not like a packet that is always the same.

16 I have like my stuff, key documents I guess

17 you would call it, that I will often send.

18 But it is all tailored to the individual

19 needs and interests of what the investor

20 would want to see.  A lot of investors, you

21 know, obviously do their own due diligence,

22 they are not going to rely on me.

23      Q.     Did you ever send any materials

24 to Elliott?

25      A.     No.
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2      Q.     The nondisclosure agreement

3 that you sent to Elliott, is that an

4 agreement you have used with others or was

5 it drafted just for Elliott?

6      A.     I think it is based on other

7 agreements, but I think it was modified for

8 Elliott.  I don't remember specifically.

9      Q.     Did you have the other

10 investors that have invested since the RICO

11 judgment sign that same NDA?

12      A.     I think so, but I'm not 100

13 percent sure everyone signed it.

14      Q.     How many investors have there

15 been since the RICO judgment?

16      A.     Didn't you get this information

17 in Sullivan's discovery, in her production?

18      Q.     The number of investors?

19      A.     Well, yeah.

20      Q.     No, I don't think so.

21      A.     She didn't produce that?

22      Q.     I don't know what that is that

23 you are referring to.

24      A.     Like the investors.

25      Q.     We sent you her production,
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2 Mr. Donziger.

3      A.     Yeah.  I didn't get a chance to

4 look at it that carefully because it came

5 in at 10 o'clock at night.  I'm not blaming

6 you.  Because I didn't have a lot of time.

7 Between the time it came in I was pretty --

8      Q.     So we are short on time and you

9 are refusing to let us take a lunch break

10 for reasons that escape me.  So my question

11 for you is how many people have invested

12 since the RICO judgment has been issued?

13      A.     I don't know if I can answer

14 that question.

15      Q.     Why not?  It is just a number.

16      A.     Because I think it goes to our

17 internal operations.  Look, you know, I

18 will put it down and I will research

19 whether I can answer that.

20      Q.     Did you and Ms. Sullivan

21 discuss terms that you would offer Elliott

22 during the meeting if they were interested,

23 if they requested for terms?

24      A.     You mean just between the two

25 of us?
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2      Q.     Yes, sir.

3      A.     I think we did.

4      Q.     And what were those terms?

5      A.     I don't remember.

6      Q.     Nothing?  You've got nothing?

7      A.     Well, I mean, we had

8 parameters, like from what we had given

9 others.  I'm sure we started with that.  I

10 don't think we talked about it in too much

11 detail.  I mean, you know, the purpose of

12 the Elliott meeting was to see if they were

13 interested.

14      Q.     So you say that, if I'm

15 understanding you correctly, that these --

16 when you are raising money in connection

17 with the Ecuador judgment, the terms that

18 you give to the different investors vary?

19      A.     I think that is sort of not

20 really what the Elliott piece of this

21 deposition is about.  I mean, that is like

22 a general question about how we do our

23 operation, so I'm going to decline to

24 answer that.

25      Q.     Did you and Sullivan discuss
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2 how much money you wanted to ask for from

3 Elliott?

4      A.     I think we did.

5      Q.     And what was that amount?

6      A.     I don't think we ever settled

7 on what we would ask for.  I mean, we were

8 aware of the amount of money Elliott had

9 invested in the Argentina case, the

10 Argentina enforcement case, so we were

11 aware what they were capable of.

12      Q.     Do you have any written

13 documents between yourself and the FDA

14 regarding terms that would be offered to

15 Elliott?

16      A.     I don't believe so.

17      Q.     Do you have written documents

18 relating to the FDA's authorization of your

19 attending the Elliott meeting?

20      A.     No.  I have a general

21 authorization from my clients to do these

22 types of meetings.  I don't generally get

23 authorization to do a meeting.

24      Q.     For specific meetings?

25      A.     For a specific meeting.
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2      Q.     Do you have to get approval

3 from your client to offer terms, or is that

4 at your discretion?

5      A.     Well, I can't do a deal without

6 the approval of the clients.  There is

7 regular communication.  With Elliott, we

8 never got advanced.  We had one meeting and

9 they were not interested.

10             I mean, Katie tried to follow

11 up on multiple occasions and they just

12 never responded until that e-mail came in

13 where they said they weren't interested.

14 So until you sort of feel out what is going

15 on, you can't really know how to negotiate,

16 I mean, other than just sort of the

17 benchmark of prior deals.

18      Q.     The agreements with funders

19 post the RICO judgment, did you sign any of

20 those agreements yourself?

21      A.     I did, but not as a party.

22      Q.     You signed them as the FDA's

23 representative?

24      A.     I'm not sure -- I'm not sure if

25 I was a witness or whatever, but the
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2 parties are the FDA and the investor.  I

3 think that some of the investors wanted my

4 signature on it just for reasons of comfort

5 because like they wanted me to acknowledge

6 the agreement.

7      Q.     And what law governs these

8 investor agreements?

9      A.     I think it is in the

10 agreements.  I think it depends on the

11 agreement.

12      Q.     So multiple different

13 jurisdictions can govern these interests?

14      A.     Well, in any one agreement

15 there is one jurisdiction.

16      Q.     But they're not consistent

17 across agreements?

18      A.     They have changed over time

19 depending, and also investors also

20 negotiate from their point of view, so they

21 are not all the same.

22      Q.     And if the laws conflict among

23 the investor agreements?

24      A.     I can't answer that question.

25 I mean, you know, I don't think, generally
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2 speaking, the laws conflict.  I mean, these

3 are contracts.

4             But if you are asking if there

5 are disagreements between interests,

6 between, say, two or more investors, you

7 know, that will be resolved like any other

8 conflict, I mean, either through a

9 negotiation or a lawsuit or whatever.  I

10 mean, I don't think there is disagreements

11 or conflicts, but if there were to be,

12 that's how it would be resolved.

13      Q.     And your interest which was in

14 the retainer agreement from January of

15 2011, that continues to be governed by New

16 York law?  You haven't signed an agreement

17 agreeing that it would be governed by some

18 other law?

19      A.     Well, I told you there is a

20 superseding agreement, so I don't know if

21 it is New York or some other place.  I'm

22 going to try and get you that document.

23      Q.     The superseding agreement?

24      A.     Yeah.

25      Q.     And is there only one
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2 superseding agreement or have there been

3 multiple?

4      A.     I think there is only one.

5      Q.     And in the superseding

6 agreement did it change your interest in

7 any way from the 2011 retainer?

8      A.     No.

9      Q.     So it is exactly the same as it

10 was?

11      A.     I believe it is, yeah.

12      Q.     The 2011 retainer provides that

13 there is going to be pro rata reductions in

14 percentages if additional funders come on.

15 Does the new retainer contain a similar

16 provision?

17      A.     I don't believe so.

18             MS. NEUMAN:  I'm going to go

19 off the record just for a minute because I

20 need to find a document.  Go off the

21 record.

22             THE VIDEOGRAPHER:  The time is

23 1:49.  We are going off the record.  This

24 will be the end of media file number four.

25             (Recess taken.)
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2             THE VIDEOGRAPHER:  The time is

3 1:50.  We are back on the record.  This is

4 the beginning of media file five.

5 BY MS. NEUMAN:

6      Q.     Mr. Donziger, in your discovery

7 responses you did not identify any

8 ownership of any stocks or bonds or assets

9 of that nature.  Do you own any such

10 assets?

11      A.     Not that I'm aware of.

12      Q.     Did you own any such assets at

13 the time of the RICO judgment?

14      A.     Yes.

15      Q.     And what has happened to those

16 assets?

17      A.     What happened was I had an

18 account at Schwab and Schwab disinvited me

19 to be their client, just like Chase did, so

20 I liquidated the account.  I don't own

21 anything anymore.

22      Q.     Are you a beneficiary of any

23 trusts of any kind?

24      A.     Not that I'm aware of.

25      Q.     Do you have a contingent
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2 interest in any asset other than the

3 Ecuadorian judgment?

4      A.     You mean like a lawsuit?  Like

5 another lawsuit?

6      Q.     It could be any kind of --

7      A.     I don't believe so.

8      Q.     -- contingent interest.

9             I'm going to mark as Exhibit

10 5319 a document relating to disbursements

11 from TD account 2265, which was not

12 identified in your discovery responses.

13             (Plaintiff's Exhibit 5319

14 marked for identification.)

15      Q.     Are these case-related

16 expenditures, or something else?

17      A.     I'm going to say this:  This

18 gets into like my First Amendment issue,

19 but I'm going to answer this generally,

20 which is the following:  We are not getting

21 into details about what these are.  These

22 are mostly case-related, but not all.

23      Q.     Could you indicate which ones

24 are not case-related?

25      A.     The only one not as far as I
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2 can tell is Kevin Koenig.

3      Q.     And what is that related to?

4      A.     Just a personal thing between

5 Kevin and I.  I was helping him with

6 something.

7      Q.     And when it existed, was TD

8 Bank account 2265 the account you deposited

9 money into to use for case expenses?

10      A.     I never had a system that was

11 that clear, but I did use this account to

12 pay out case expenses from time to time.

13 Often what would happen is I would be paid

14 or I would get money in hoping to use it

15 for my living expenses and then we would

16 run out of money and then I would

17 personally fund the case from these types

18 of expenses at this level, generally at

19 this level.

20      Q.     Did these expenses, were they

21 paid from funder money or from your money,

22 in 2014, 2015 and 2016?

23      A.     This was my money, but it is

24 possible -- wait, what year is this?

25      Q.     These go from September 2014
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2 through April of 2016.  You received the

3 $488,000 from Mr. Lenczner, if it refreshes

4 your recollection, starting in --

5      A.     So the answer to your question

6 is I don't believe -- I think most of these

7 were personal.  Well, I will say all of

8 them were personal because I got money into

9 this account.  I was supposed to use it on

10 myself, my family.

11      Q.     So you were personally paying

12 Mr. Page, for example?

13      A.     From time to time, yes.

14      Q.     In your response to

15 Interrogatory No. 3, you said your only

16 sources of income are "remuneration

17 authorized by my clients and paid out of

18 litigation expense funds raised with my

19 assistance, a modest monthly income

20 generated by two properties, Argyle

21 Knoxville and Lewmike LLC."

22             Do you recall that?

23      A.     Yes.

24      Q.     For the time period from 2014

25 to the present, is that an accurate
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2 statement or does it change year to year?

3      A.     Well, it is accurate over that

4 period of time.  If your question is, is

5 there other sources of income at any time

6 during that time --

7      Q.     Yes, sir.

8      A.     I don't believe so, but I

9 wouldn't, you know, to the best of my

10 knowledge, no, but, you know, it is a lot

11 of years, and I occasionally try to do

12 other things but I really haven't -- I

13 can't -- I don't think I did anything else

14 during those years.

15      Q.     And do you own any interest in

16 any properties other than Argyle Knoxville

17 and Lewmike LLC?

18      A.     Well, there is one other

19 property I think I mentioned in my

20 responses.

21      Q.     What would that be?

22      A.     It is a property in Florida

23 that I inherited when my dad passed away.

24      Q.     And what's the name of it?

25      A.     It is not on there?  I thought

Page 190

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 225 of 478



1                DONZIGER

2 I put it in my responses.

3      Q.     Does it provide income or it is

4 just a property?

5      A.     No, it doesn't provide income.

6      Q.     What's the name of the

7 property?

8      A.     I don't know.  I mean, I might

9 have put it on that.

10      Q.     St. Augustine, Florida?

11      A.     Yeah, I think that's it.  It is

12 a property -- it is a piece of land.

13      Q.     And what's the nature of your

14 ownership interest, do you own it outright?

15      A.     No, I own it with some other

16 people who were daughters of a partner of

17 my dad who passed away.

18      Q.     Do you have the right to sell

19 that property?

20      A.     Subject to approval or

21 agreement with partners, yeah.

22      Q.     What is the value of that

23 property?

24      A.     I would estimate it is worth

25 $800,000, and I own half of it.
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2      Q.     What is the value of your

3 interest in the Argyle property?

4      A.     I would estimate it is about 1

5 to $1.1 million.

6      Q.     And do you have the right to

7 sell the Argyle property?

8      A.     Subject to the same conditions

9 as the other.

10      Q.     Is it owned with the same

11 co-owners?

12      A.     Yeah.

13      Q.     And is your ownership interest

14 50 percent?

15      A.     Yes.

16      Q.     And is the 1.1 million your

17 interest or the whole?

18      A.     My interest.  The whole

19 interest is double that.

20      Q.     What about Lewmike?

21      A.     Lewmike is a little more

22 complicated.  There is multiple partners

23 and I think I own 15 percent.

24      Q.     And the value is?

25      A.     I don't know much about that
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2 one.  I don't think it's -- I don't know.

3 I could find out.  Do you want me to find

4 out?  That certainly goes to the state of

5 my finances.  Do you want me to find out?

6      Q.     Sure.  And these estimates of

7 the monthly income from Lewmike and Argyle,

8 have they been relatively consistent since

9 2014?

10      A.     Yes.  Argyle is based on lease

11 money that is generated every month,

12 because it is a shopping -- it is like a

13 strip shopping center and there is people,

14 stores in there, paying monthly lease

15 money.

16      Q.     And then you get a percentage?

17      A.     I get, yeah.

18      Q.     So if somebody doesn't pay,

19 then you get less?

20      A.     Yes.  But these are reputable

21 national chains, so they pay.

22      Q.     So it is consistent?

23      A.     Yeah, it is consistent.

24      Q.     The time that you spend working

25 on fundraising and doing things like the
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2 Elliott meeting, that is covered by your

3 retainer?  You don't bill separately for

4 that with a timesheet?

5      A.     No.

6      Q.     So those types of activities

7 are covered by your retainer?

8      A.     Yes.

9      Q.     When you get reimbursed for

10 expenses, the FDA approves those expenses?

11      A.     On the sort of pretty rare

12 occasion I get reimbursed for expenses, I

13 put it in an invoice, get paid, when I do

14 an accounting with the clients they know

15 what the expenses are and they approve it.

16      Q.     So the money from the Lenczner

17 firm that was transferred to you, was any

18 portion of that money to pay your retainer?

19      A.     I think this is a little bit

20 beyond the scope.

21      Q.     I don't think so.

22      A.     Why not?

23      Q.     Because the issue relates to

24 compliance with the Court's injunction.

25      A.     Okay.  I will answer it.  The
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2 answer to that question is yes.

3      Q.     And was the money that came

4 through the Lenczner firm also to reimburse

5 you for expenses?

6      A.     In part, yes.  But to repeat,

7 and I hope I have made myself clear about

8 this, I'm owed a lot of money for

9 unreimbursed expenses through the years,

10 like a lot of money that I put into the

11 case and never got paid out for because the

12 clients never had money and we never had

13 enough money.

14      Q.     And you don't view that as

15 covered by your contingency?

16      A.     Not at all.  I mean, that is

17 out of pocket.  I mean, lawyers who do

18 contingency fee work generally don't --

19      Q.     They don't front the costs?

20      A.     It depends on the deal.

21      Q.     Isn't that the nature of why

22 they are entitled to the contingency?

23      A.     No, it is the labor that they

24 are fronting.  They are not being paid

25 hourly, so they are doing free labor, but
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2 the actual out of pocket in the contingency

3 fee model is often paid by the client.

4      Q.     But you are doing neither free

5 labor nor -- you want to be reimbursed for

6 your expenses and get a retainer and get a

7 contingency; that's you agreement?

8      A.     Reimbursement of expenses, yes.

9      Q.     Retainer?

10      A.     Get a retainer, a monthly

11 retainer.

12      Q.     And a contingency?

13      A.     Absolutely.

14             But to answer your question,

15 you asked me a question about Lenczner's

16 transfers, so the answer is I tried to pay

17 my retainer out of that but it was not

18 enough money, and I think if one were to

19 reconstruct that period of time it would

20 not -- it would not be a consistent payment

21 by any means.

22      Q.     When did your retainer, it was

23 not $25,000 at the time of the RICO trial,

24 when did it go to $25,000?

25      A.     I don't remember.  What was it
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2 then?

3      Q.     It varied and as I recall the

4 most, at the end, was 20.

5      A.     Okay.  I mean, I don't know.

6      Q.     And why was the Lenczner firm

7 paying you your retainer?

8      A.     I know the answer to that

9 question.  I'm trying to figure out if it

10 is privileged.  I think I'm going to hold

11 off on that on First Amendment grounds, as

12 it gets into our internal operations.

13      Q.     So Lenczner was passing on to

14 you your share of money that came from

15 outside funders, they weren't paying you

16 money from their pockets; is that fair?

17      A.     I need to not answer that, but

18 I will write it down and I will get back to

19 you if I can answer it.

20      Q.     Mr. Donziger, I'm going to mark

21 as Exhibit 5320 a summary prepared from

22 documents that you produced during RICO. It

23 shows funder money that went into your

24 accounts at Chase.

25             (Plaintiff's Exhibit 5320
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2 marked for identification.)

3      Q.     The accounting that you

4 described to us earlier that is

5 substantially complete, would that cover

6 how these funds were used?

7      A.     I don't know, but I don't think

8 necessarily in a complete way, because a

9 lot of these funds were when Kohn, Swift &

10 Graf managed the money.

11      Q.     When did you take over

12 management?

13      A.     When Kohn, Swift & Graf left

14 the case.  Well, I wouldn't say management,

15 I became -- when Kohn Swift left I had to

16 do my best to look for funds for the

17 clients; prior to that Kohn Swift pretty

18 much paid case expenses.

19      Q.     So to be clear, these are

20 monies that are deposited into your bank

21 accounts?

22      A.     Yeah.

23      Q.     As opposed to into Kohn, Swift

24 & Graf's bank accounts, some of it comes

25 from Kohn Swift, but it is all money that

Page 198

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 233 of 478



1                DONZIGER

2 went into your accounts.  So to the extent

3 that you spent this money on case-related

4 expenses out of your accounts, would that

5 be covered by the substantially complete

6 accounting?

7      A.     I don't know, because I don't

8 know if it goes back this far.  But I will

9 say this:  Some of this money had nothing

10 to do with the Ecuador case.  Beyond that,

11 I think this is beyond the scope of this

12 deposition.

13      Q.     What makes you say that?

14      A.     I just know it.  There were

15 other things I was working on at the time.

16 And this is beyond the scope of the

17 deposition.  But, I mean, this is not all

18 Ecuador.

19      Q.     Do you use your website to

20 raise money?

21      A.     No.

22      Q.     Do you have --

23      A.     I mean, other than to, you

24 know, promote the case generally.  I don't

25 raise money through the website.
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2      Q.     Do you collect any money

3 through the website?

4      A.     No.

5      Q.     Have you ever?

6      A.     No.

7      Q.     There is nothing you click on

8 in your website?

9      A.     There might be.  I don't know.

10 I have a couple of websites.

11      Q.     And do you raise money pursuant

12 to either of them?

13      A.     No.

14      Q.     And you haven't since the RICO

15 judgment?

16      A.     Not that I know.  I don't

17 believe so.  I mean, there might be a

18 click-through on one of them if I remember

19 correctly.  I don't think anyone has given

20 any money.

21      Q.     And what are the sites?

22      A.     DonzigerLaw and I think

23 StevenDonziger.com.

24      Q.     And is it DonzigerLaw.com or

25 something else?
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2      A.     I think it is .com.

3      Q.     Have you signed any agreements

4 related to the Ecuador litigation in terms

5 of books or movies or other --

6      A.     I'm not going there.

7      Q.     -- publications?

8      A.     Listen, that's just so beyond

9 the scope.  I have zero income from those

10 types of sources, I will say that.

11      Q.     And have you signed any

12 agreements to get income from those types

13 of sources that relates to the Ecuador

14 litigation?

15      A.     There is no agreement I signed

16 that is income producing with regard to any

17 media-related work at this point, although

18 I obviously have a right to do that, but I

19 have no such agreement.

20      Q.     I'm sorry, you have no

21 agreements or you haven't made any money

22 from the agreements that you do have?

23      A.     I have no agreements.  I mean,

24 you know, no.

25             Do you have any more questions
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2 about Elliott?  You can get your lunch.

3      Q.     Well, I would like to take a

4 lunch break and reconvene the deposition.

5      A.     No, I want to finish on

6 Elliott.  Please finish on Elliott.

7      Q.     I'm showing you Exhibit 5321

8 that Ms. Sullivan produced.

9             (Plaintiff's Exhibit 5321

10 marked for identification.)

11      Q.     Who is Mr. Aulestia?

12      A.     I'm not getting into that.

13 It's not part of this deposition.

14             In any event, it is part of our

15 internal operations.

16      Q.     Do you direct his activities?

17      A.     We were colleagues.  We worked

18 together.

19      Q.     So do you direct his activities

20 or does someone else?

21      A.     I'm not getting into that.

22      Q.     Why would he provide a budget

23 to Ms. Sullivan?

24      A.     I don't know.

25      Q.     You don't know anything about
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2 this?

3      A.     No.  I have never seen that

4 before.

5      Q.     Mr. Donziger, can you pull back

6 up Sullivan Exhibit 9.

7      A.     What is it again?

8             MS. CHAMPION:  Sullivan Exhibit

9 9.  It should be about the eighth or so

10 document in your pile, maybe tenth.  It is

11 the e-mail chain starting with the e-mail

12 from --

13             THE WITNESS:  Yeah, I got it.

14 Okay.

15      Q.     Why are all these people being

16 informed of the Elliott meeting?

17      A.     I don't know.  I mean, I think

18 because Ms. Sullivan sent that initial

19 e-mail to all of these people.

20      Q.     Yes.  Do you know why she sent

21 it to this group?

22      A.     I think she regarded these

23 people as part of the team.  My personal

24 interpretation, she was trying to boost

25 morale.  But, I mean, you would have to ask
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2 her.  You probably already have.

3      Q.     And are all of these people in

4 your view part of the Ecuador case team?

5      A.     Well, I'm not going to get into

6 that.  That's our internal operations.  As

7 you know, there is lots of people who work

8 on all -- some or parts of this in all

9 different kinds of capacities.  I'm not

10 going to get into our internal operations.

11      Q.     In your discovery responses, in

12 response to some of the requests that Judge

13 Kaplan ordered you to answer, you put "no

14 response required."  Why is that?  What

15 does that mean as you used that phrase?

16      A.     I think they were so far afield

17 and burdensome that I came to the

18 conclusion that no response was required.

19      Q.     Even on requests that the Court

20 ordered you to answer?

21      A.     What are you talking about?

22      Q.     Well, you recall that Judge

23 Kaplan ordered you to answer specific

24 requests, yes?

25      A.     Yes.
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2      Q.     And in response to some of

3 those you wrote "no response required."

4      A.     I don't know that sitting here.

5      Q.     Can you look at Exhibit 5307.

6 Actually, we are going to have to take a

7 lunch break pretty soon.

8      A.     So, listen, I am not going to

9 stay past lunch, so you can keep going, and

10 I would urge you to stick to Elliott.  Do

11 you have more questions about Elliott?

12      Q.     We are past lunch,

13 Mr. Donziger.  You are just inconveniencing

14 everyone else.

15      A.     No, you have -- don't let me go

16 through this again.  People can go get

17 lunch and sit here and eat.  That's not on

18 me.

19             MS. CHAMPION:  The court

20 reporter can't eat lunch while he is taking

21 down the testimony.

22      A.     Then that's on you because you

23 wasted all the morning.  So keep going and

24 ask me about Elliott.  Do you have more

25 questions about Elliott?
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2      Q.     Mr. Donziger, I'm going to ask

3 you about your discovery responses and I am

4 going to take a break in a minute.

5             In response to Interrogatories

6 21, 23, 24 and 25, do you see you put "no

7 response required"?  Are you looking at

8 that exhibit?

9      A.     Do you have a copy?

10      Q.     It's in your stack.

11      A.     What number is it?

12      Q.     5307.

13      A.     Okay.  So what are you -- what

14 are these in response to, the "no response

15 required"?  What is 18, 21 and 22?

16      Q.     So the Court ordered you to

17 answer fully items 21, 23, 24 and 25, and

18 you see where you put "no response

19 required"?

20      A.     Yeah.  I don't know what I was

21 thinking.  It might be a First Amendment

22 issue, it might be a privilege issue, or

23 these pending motions.  I can get back to

24 you on that.  I don't know.

25      Q.     So you don't know what it
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2 means?

3      A.     I think I know what it means.

4 I just don't know what it means as I sit

5 here right now.  I've got to go look at it.

6      Q.     And you are putting that

7 despite the Court's order that you answer

8 those requests?

9      A.     Please, okay, I respond to

10 court orders.  I don't know.  I will have

11 to look at it.  I'm not deliberately

12 flouting a court order.  I mean, there

13 might be no response required because of a

14 pending motion and then once the motion

15 gets resolved I would be required to

16 respond.

17             Again, I would really urge you

18 to finish.  Ask me about Elliott.  Do you

19 have anything else?

20      Q.     Mr. Donziger, I'm entitled to

21 explore your discovery responses in this

22 deposition.  It was part of the Court's

23 order.  It was part of our stipulation.

24 I'm going to take a break here in a minute

25 and get something to eat.  I'm happy to do
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2 it in short order.  I'm sure the court

3 reporter is going to have to take a break.

4      A.     Let's take a break.  I will

5 make a couple of phone calls and can we

6 convene in 15 minutes, does that work?

7             I'm sorry, by the way, I don't

8 want to embroil you in a situation I have

9 with these people.  You need to eat.  So

10 let's take 15 minutes and try and if that's

11 not enough time we will keep eating and

12 then we will come back.

13             MS. NEUMAN:  We will go off the

14 record at 2:18.

15             (Luncheon recess:  2:18 p.m.)

16

17

18

19

20

21

22

23

24

25
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2       A F T E R N O O N    S E S S I O N

3               2:43 p.m.

4 S T E V E N   D O N Z I G E R, resumed.

5             THE VIDEOGRAPHER:  We are back

6 on the record.  The time is 2:43.  This is

7 the a continuation of media file five.

8 CONTINUED EXAMINATION

9 BY MS. NEUMAN:

10      A.     Can I make a quick statement?

11      Q.     Can I stop you?

12      A.     Just in response to one of your

13 prior questions, I think it was the last

14 question, why I put "no response required."

15      Q.     Yeah, okay, that's what I'm

16 going back to.

17      A.     I want to explain that because

18 I figured out why I put that.

19      Q.     Perfect.

20      A.     And the reason is Judge Kaplan

21 divided the responses up between compliance

22 requests and money judgment requests, so

23 those were the compliance requests --

24 request by Chevron that he stayed.  That's

25 why I did that.  Now, you might disagree
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2 with my interpretation, but that was the

3 reason behind that.

4      Q.     Okay.  So I think you might

5 have gotten confused with the numbering or

6 something, so I want to show you, because I

7 want to ask you to give us real responses

8 this is Judge Kaplan's order, Docket 2020,

9 and if you read this paragraph, you will

10 see he says answer fully in the ROGs 21 to

11 25.

12      A.     Okay.

13      Q.     Do you see that now, sir?

14      A.     Yes.  But it says, maybe we

15 just disagree on this, but it says "The

16 Donziger Defendants are required to comply

17 with these requests and items only to the

18 extent they are producing documents and

19 providing information bearing on the

20 attempt to obtain funds from Elliott

21 Management Company."

22      Q.     Okay.  So when you say "no

23 response required," you're saying there are

24 no responsive documents as related to

25 Elliott and you're not otherwise required
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2 to answer?

3      A.     I think that's what I'm doing.

4 But this is a lot.  What I will do here is

5 look again, I'm going to add this to my

6 list, and I will get back to you promptly,

7 and if I need to supplement this prior to

8 the hearing on Thursday, I will.

9      Q.     Because one thing that is in

10 here is identifying all communications.

11      A.     With Elliott?

12      Q.     Related to the Elliott, which I

13 think we have covered today, but since

14 previously you put "no response required"

15 I'm just asking you to relook.

16      A.     I will.  I will do that

17 promptly.  I want you to be as prepared as

18 possible for Thursday.

19      Q.     Now, do you still have in front

20 of you the combined set?  I think we marked

21 the combined set as Exhibit 5308, I want to

22 say.  Are you finding it, Mr. Donziger?

23      A.     The combined set of -- remind

24 me.

25      Q.     Our requests and your
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2 responses.

3      A.     This (indicating)?

4      Q.     Is it 5308?

5      A.     Yeah.

6      Q.     Yes, sir.  Can you go to page

7 19.

8      A.     It's not Bates stamped.

9      Q.     No, page.

10      A.     Page 19, of your document,

11 okay.

12      Q.     Well, we just took your

13 responses, I mean, we took -- yeah, we took

14 your responses and interlineated the

15 question.  Because it is confusing, it was

16 just the response.

17      A.     Okay, got it.

18      Q.     Okay.  So you mentioned that in

19 the Elliott meeting when you mentioned the

20 33 million, that you got that number from

21 some trial document.  Did I hear you

22 correctly?

23      A.     Yes.

24      Q.     Is this the document that you

25 are referring to?
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2      A.     I think it is.

3      Q.     So in the Commitment Amounts

4 column, were all those amounts actually

5 committed, hence you used that number with

6 Elliott?

7      A.     So if you were to ask me how

8 much money have we raised in actual money,

9 I don't know if I could give you a

10 completely accurate answer.  I think the

11 column on the left, based on my

12 recollection, is accurate.  But, remember,

13 the Kohn Swift contribution was out of

14 pocket, it wasn't an investor.

15             So sometimes people say well,

16 how much have investors put in.  You know,

17 Kohn Swift was a contingency fee law firm.

18 And the column on the right --

19      Q.     Right.  So they were covering

20 the expenses?

21      A.     Say that again.

22      Q.     They were covering the

23 expenses?

24      A.     Yes.

25      Q.     As part of their contingency
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2 agreement?

3      A.     Yes.  The column on the right,

4 for example, Burford never contributed 15.

5 I mean, they never invested 15, they

6 invested 4.

7      Q.     According to the Amazonia

8 documents, DeLeon invested 21 million

9 versus 2, no, no, sorry, Torvia, which is

10 down here for 7.250.

11      A.     So what is your question?

12      Q.     Let me ask a different

13 question.

14             Why did you use this 33 million

15 with Elliott if it's not accurate?

16      A.     I wasn't thinking clearly and I

17 didn't have the information in front of me,

18 and I, for some reason, I believe that we

19 raised about 25 or $30 million and it is

20 possible that not all of -- this chart does

21 not encompass everything.  But that's the

22 kind of information that I really brought

23 in Josh Rizack and Katie Sullivan to help

24 manage.  So I don't know the exact number.

25      Q.     I'm going to hand you a
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2 document that was previously marked as

3 Plaintiff's 7033A.  It is minute meetings

4 from the Executive Committee of UDAPT.

5             UDAPT and the Assembléia are

6 the same organization, yes?

7      A.     I don't know.

8      Q.     Well, the --

9      A.     I have no contact with UDAPT

10 anymore and haven't for quite some time.

11      Q.     As far as you know, is there

12 any distinction between the Assembléia and

13 UDAPT?  Are they just the name that people

14 would give them differed over time?

15      A.     I don't know.  I know what

16 UDAPT is.  I don't know if the Assembléia

17 still exists.

18      Q.     Okay.  Do you have any reason

19 to believe they aren't the same

20 organization?

21      A.     I don't know one way or

22 another.  I don't know one way or another.

23      Q.     So in these meeting minutes

24 from 2013, it states on page 2 of 15,

25 "Mr. Donziger continues saying that years
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2 ago we had a serious crisis due to the fact

3 that Mr. Kohn, who is financing the case,

4 in 2009 chose not to continue."

5             Do you see that?  It is the

6 second full paragraph on that page.

7      A.     Uh-huh.

8      Q.     It then says --

9      A.     Is this marked from the

10 original RICO case?

11      Q.     Yes.

12      A.     Okay.

13      Q.     That's the trial exhibit

14 number.  Is that what you are asking me?

15      A.     Yeah.

16      Q.     That's my understanding of that

17 sticker.

18             This paragraph indicates that

19 you are representing at this UDAPT meeting

20 that you had raised $25 million since Kohn

21 stopped financing.  Does that refresh your

22 recollection as to the amount raised at

23 least as of the RICO trial?

24      A.     No.

25      Q.     Do you know where that $25
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2 million number came from?

3      A.     I don't remember.  I don't

4 remember anything about this meeting.

5      Q.     Go to page 5 of 15.  This is a

6 meeting where they resolved that you would

7 no longer be the U.S. representative.  Does

8 that refresh your recollection of the

9 meeting?

10      A.     I remember a meeting of that

11 nature.

12      Q.     And in paragraph E on page 5 of

13 15 --

14      A.     Paragraph E of 5?

15      Q.     Uh-huh.

16      A.     Uh-huh.

17      Q.     It says they are going to

18 accept the return of 1.33 points that had

19 been assigned to Steven Donziger.  Do you

20 see that?

21      A.     Yeah.  I'm going to object to

22 the question about this document.  I think

23 we're pretty far afield.

24      Q.     Well, you realize your interest

25 is in a constructive trust to Chevron,
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2 right?

3      A.     Yes.

4      Q.     And this relates to what your

5 interest is.

6      A.     Well, my interest, I have

7 already testified, my interest is 6.3.  I

8 mean, this is --

9      Q.     And that's without regard to

10 the return of the 1.3?

11      A.     Rest assured, Chevron, I don't

12 believe that ever happened.  I don't

13 believe it was ever returned.  My interest

14 is 6.3.

15      Q.     So at page 3 in the meeting,

16 the minutes show you as saying "We are

17 preparing an analysis and specifics of how

18 the $25 million contributed by Russ DeLeon

19 was spent.  He has the money and we have

20 survived thanks to him."

21      A.     You are talking about this

22 document?

23      Q.     Yes, sir.  "The failures in

24 handling of the money up north is a failure

25 for which I take responsibility."
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2             Do you see that paragraph?

3      A.     Do you have a question?

4      Q.     Yes.  Does that refresh your

5 recollection of Torvia and Mr. DeLeon

6 giving $25 million?

7      A.     You know, first of all, I'm not

8 going to answer questions about this

9 document other than to say this:

10 Mr. DeLeon gave a certain amount of money,

11 I believe you know what that is because you

12 struck an agreement, you meaning your

13 client, struck an agreement with him to end

14 his participation in the case, and I'm sure

15 he told you what he had or had done, and if

16 he hadn't, I don't have that information at

17 my fingertips.

18             He was, I testified before, I

19 believe during the RICO trial, that he was

20 our main funder for a period of time.  He

21 was the main funder of the case.

22      Q.     There were -- I'm going to mark

23 as Exhibit 5322 just a summary chart of

24 cost payments made in the Canada action.

25             (Plaintiff's Exhibit 5322
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2 marked for identification.)

3      Q.     You are aware that Chevron

4 Canada paid costs to the LAPs during the

5 Canada action?  Canada has rules about

6 costs?

7      A.     These are payments Chevron made

8 to who?

9      Q.     The Lago Agrio plaintiffs.

10      A.     Okay.

11      Q.     You are involved in the Canada

12 action, right, or not?

13      A.     Well --

14      Q.     Do you do any work on the

15 Canada action, regardless of what it is?

16      A.     Yes.  The answer is yes.  I

17 don't want to get into the nature of it,

18 but yeah, I talk to lawyers and try to

19 help.  I'm not obviously a lawyer in Canada

20 and don't appear in court and I don't, you

21 know, give legal advice based on Canadian

22 law, but we coordinate.

23      Q.     With Mr. Lenczner?

24      A.     And others.

25      Q.     And do you coordinate with
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2 Mr. Lenczner on more than just -- well, let

3 me phrase that differently.

4             Do you coordinate with

5 Mr. Lenczner on the substance of the Canada

6 case, like pursuing the Canada case itself?

7      A.     I'm not getting into that.

8 That's our internal operations.

9      Q.     So you're aware that in Canada

10 costs get awarded when motions are won and

11 lost and so forth?

12      A.     Yes, I'm aware of that.

13      Q.     And you are aware that on some

14 motions where the Lago Agrio plaintiffs

15 prevailed, they were awarded costs?

16      A.     I don't remember.

17      Q.     Did you receive any portions of

18 these funds?

19      A.     No.

20      Q.     How do you know?

21      A.     When you say "you," you mean

22 Steven Donziger?

23      Q.     Yes, or your law firm.

24      A.     No, not that I'm aware of.

25      Q.     So these weren't part of the
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2 monies that Mr. Lenczner's firm paid to

3 you?

4      A.     I have no knowledge that they

5 would have been and I don't believe they

6 were.

7      Q.     Do you have any interest in a

8 Donpat Gate Parkway LLC?

9      A.     That rings a bell, but I don't

10 know.  I don't believe so.  It kind of

11 rings a bell, something my dad did.

12      Q.     How would you determine if you

13 had any interest?

14      A.     I would have to investigate.  I

15 don't believe so, but I can try to find

16 out.  What's the name of it?

17      Q.     Donpat, D-o-n-p-a-t, Gate

18 Parkway LLC.

19      A.     Oh, that might be the name of

20 the -- I don't know.  I will investigate

21 that and get back to you.

22      Q.     Do you have any interest in

23 Montecito Medical Invest Co. LLC?

24      A.     I might.  As a general matter,

25 when my father passed, he had lots of
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2 things going on and I think some of them

3 were worthless.  That might fall in that

4 category, but I will investigate and get

5 back to you.

6      Q.     He had -- these were all assets

7 that would have been probated or they

8 passed through a trust?

9      A.     I'm not sure.  I mean, there

10 was a trust when he passed and then, you

11 know, I took possession of these properties

12 in the trust.

13      Q.     And that was before the RICO

14 judgment or after?

15      A.     Before.

16      Q.     Since the RICO judgment, have

17 you inherited any property?

18      A.     No.

19      Q.     Has any property been gifted to

20 you?

21      A.     No.

22      Q.     Have you forgiven any loans or

23 debts?

24      A.     No, not that I'm aware of.

25      Q.     So did you want to write down
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1                DONZIGER

2 Montecito Medical or you did that already?

3      A.     I did.

4      Q.     What about Florida Bank Group?

5      A.     Yeah, I don't know what that

6 is.  Is that the same category?  I mean,

7 are you asking me if I own an interest in

8 Florida Bank Group?

9      Q.     Yes.

10      A.     I don't know.

11      Q.     Do you have a way to verify?

12      A.     I will try.

13      Q.     Do you own an interest in Bear

14 Creek Manufactured Home?

15      A.     Not that I'm aware of.

16      Q.     Do you own an interest in The

17 Greens at Mumford LP?

18      A.     I think I do.  But, again, I

19 think it is -- I don't think it is -- I

20 don't know.  I will investigate.  I think

21 all of these are worthless investments that

22 my father had.

23      Q.     That currently have no market

24 value?

25      A.     That's what I believe, but I'll
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1                DONZIGER

2 check.

3      Q.     The value of your -- you own

4 one apartment in New York?

5      A.     Yes.

6      Q.     And what is the value of that?

7      A.     I don't know.  I would

8 estimate -- I don't know.  I think I put

9 that in my responses.

10      Q.     Yes, sir.

11      A.     Didn't I?

12      Q.     I don't think you put the

13 value.

14      A.     It is a two bedroom Upper West

15 Side apartment, seventh floor, looks at

16 another building across the street.  It is

17 probably worth 1.8 or 1.9 is my estimate.

18      Q.     Do you have any agreements with

19 Bill Guttenberg related to the Ecuador

20 case?

21      A.     Yes.

22      Q.     What is the nature of that

23 agreement?

24      A.     Actually, I'm not going to get

25 into that.  I already said that.
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1                DONZIGER

2      Q.     This is an agreement you have

3 but pursuant to which you have made no

4 money?

5      A.     I have not made any money on

6 that agreement, no.

7      Q.     I asked you about book rights,

8 and am I remembering correctly that you

9 have not sold any book rights pursuant to

10 which you have received any money?

11      A.     That's correct.

12             Do you have more questions

13 about the Elliott meeting?  Because I'm

14 kind of -- I don't want to --

15      Q.     You are feeling peaked from the

16 lack of lunch?

17      A.     Let me explain.  I don't want

18 to get in a bad way with you, and I

19 apologize if prior to lunch I was a

20 little -- I wasn't as polite as I normally

21 am, but I do want to say this in all

22 seriousness.  I want to be cooperative on

23 the Elliott thing and on my personal

24 finance stuff.  I will reiterate that I

25 encourage you to finish up with -- do you
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1                DONZIGER

2 have more Elliott question meetings?  If

3 you do, please ask them.

4             I don't feel comfortable going

5 beyond what I perceive to be the scope of

6 this deposition.  You know, I have been

7 here a bunch of hours today.  I know you

8 have allotted the whole day for the

9 deposition.  I think it might be better if

10 you don't have more questions about Elliott

11 to end the deposition.

12             I think you guys are going to

13 file a motion to compel anyway is my guess.

14 Let's litigate this and if Judge Kaplan

15 rules the way you probably think he will,

16 we can take the rest of the time and deal

17 with those questions.  In the meantime, I

18 can get these documents and it would be

19 more productive.

20             But, I mean, I'm here to answer

21 questions about Elliott and about my

22 finances.  I sort of told you about my

23 finances.  There is not much more.  I will

24 get back to you on this stuff.  But I just

25 don't think we need to go much more.  It
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1                DONZIGER

2 sort of feels like we are at the end here

3 and I feel like a lot of these questions

4 like about UDAPT and about costs in Canada

5 are really far afield.  So if you have more

6 questions about Elliott, please ask them

7 now.

8      Q.     Okay, give me just a second.

9      A.     Okay.

10      Q.     Vis-à-vis Elliott, you

11 understood that any documents where you

12 were asking Elliott to invest or related to

13 the Elliott investment were relevant to

14 your compliance with the injunction, the

15 March 2014 injunction?

16      A.     Say that again.  I don't

17 understand your question.

18      Q.     You understood that

19 documents --

20      A.     Understood when?  At the time

21 of the Elliott meeting?

22      Q.     Yes.

23      A.     Okay.  So just try to rephrase

24 the question if you don't mind, please.

25      Q.     Okay.  At the time that you
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1                DONZIGER

2 were discussing meeting with Elliott and

3 actually meeting with Elliott, you

4 understood that the documents relating to

5 Elliott were relevant to the Court's March

6 injunction, March 2014?

7      A.     No.  I was working off the

8 clarification order.  So to me there was no

9 issue then or now.

10      Q.     And there was no need to

11 maintain documents?

12      A.     It didn't even occur to me one

13 way or the other, and I did maintain

14 documents.

15      Q.     In terms of the NDA and the

16 e-mail string about destroying the

17 documents, was there anybody from whom you

18 were attempting to keep them confidential

19 other than Chevron?

20      A.     Not that I can recall.

21      Q.     You understand the Court's

22 injunction of assigning your retainer

23 interest to Chevron, yes, that the

24 injunction orders you to do that?

25      A.     My Amazonia shares.
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1                DONZIGER

2      Q.     No, your interest in the

3 judgment.

4      A.     Okay, whatever.  What are you

5 trying to do here?  Can you ask me a

6 question?  I don't know if we agree on

7 this.

8      Q.     Paragraph 1 of the injunction

9 says "The Court hereby imposes a

10 constructive trust for the benefit of

11 Chevron, all property, whether personal or

12 real, tangible, traceable to the judgment,"

13 blah blah blah, "including, without

14 limitation, all rights to any contingent

15 fee under the retainer agreement and all

16 stock in Amazonia.  Donziger shall transfer

17 and forthwith assign to Chevron all such

18 property he has now or hereafter may

19 obtain."  That's what I'm talking about.

20      A.     So why are you asking me that

21 question in this deposition?  I know you

22 tried to get me to do an assignment

23 separate from the Amazonia.  If that's what

24 you want me to do, then take action with

25 the Court.  I mean, I don't -- I don't know
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1                DONZIGER

2 why you are asking in this deposition.

3      Q.     Well, I'm going to provide you

4 with the transfer while we're on the record

5 which I have marked as Exhibit 5323.

6             (Plaintiff's Exhibit 5323

7 marked for identification.)

8      A.     Okay, I will take it.  Do you

9 want me to take this or this is an exhibit?

10      Q.     This is an exhibit.  I will

11 give you another copy.  If you want to

12 execute the exhibit copy, that's fine.

13             I take it you are not willing

14 to execute this document today?

15      A.     This is a whole other thing I

16 need to look at, consider, and think about,

17 so no, I'm not willing to execute this

18 document today, and if you are asking me to

19 execute it, I need some time and I will get

20 back to you.

21      Q.     Okay.  In terms of cleaning up

22 a little bit where we are on these document

23 issues, so any documents that you've

24 withheld as privileged either from

25 Mr. Rizack's production or your own, you
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1                DONZIGER

2 said you had your own group of documents

3 that were privileged, are you willing to

4 produce those pursuant to the 502 or do you

5 intent to provide a log, and, if so, by

6 when?

7      A.     Well, I don't know the answer

8 to that question.  I mean, the Rizack thing

9 is virtually nothing.  I think he can

10 provide a log in a few minutes.

11             I think with regard to my

12 documents, I could provide a log, but I

13 think a lot of them are being withheld not

14 on privilege grounds but on First Amendment

15 grounds.

16             But, you know, I described what

17 I'm withholding to some degree today and

18 I'm ready to produce more if I need to.  I

19 don't want to because, again, I think it

20 intrudes on my constitutional right.  So I

21 will produce more documents if I have to.

22             By the way, a lot of what

23 Sullivan produced, from what I could tell

24 from my brief review, I think is

25 duplicative of some of my stuff.
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1                DONZIGER

2      Q.     That you were withholding?

3      A.     Yeah.  And just to be clear, I

4 don't believe Sullivan was right in

5 producing that, given the pendency of my

6 motion, so we'll see how it plays out.  We

7 might move at some point to claw that back.

8 I don't know.  But I just want to be clear

9 that we do not consider that production to

10 be legally resolved at this point, for lack

11 of a better term.

12      Q.     Okay.  The TD Bank accounts

13 that you've identified, those are

14 completely within your control?

15      A.     Yes.

16      Q.     Nobody else is a signatory or

17 moves money around in those or anything

18 else?

19      A.     That's correct.

20      Q.     And the money that Ms. Sullivan

21 managed in the CWP account has gone to a

22 different account, she closed that account

23 and sent that money somewhere but not to

24 you?

25      A.     That's correct.
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1                DONZIGER

2      Q.     Do you control that money?  Do

3 you direct whoever has the account now?

4      A.     So I'm not going to get into

5 that because that deals with our

6 operational issues.  The amount of money

7 that was in the account she managed has

8 been mostly spent.  I mean, we basically

9 have been unable to raise money since

10 Chevron subpoenaed her.  So, you know,

11 there is just virtually nothing left.

12      Q.     Other than your TD accounts and

13 the CWP account and the new account that

14 used to be the CWP account, any other

15 accounts that you direct, that you can

16 direct people to pay money out of or --

17      A.     I'm going to provide a

18 different reason for an objection.  I

19 believe that was asked and answered, wasn't

20 it?

21      Q.     Okay.  Can you remind me?

22      A.     Well, look at the transcript.

23 I mean, didn't I tell you no already?

24      Q.     I believe you said no, you had

25 no foreign accounts.  I'm not sure if I
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1                DONZIGER

2 asked you if there are any other accounts

3 that you had the authority to control.

4      A.     So let me answer the question.

5      Q.     Okay.

6      A.     No.

7      Q.     Thank you.

8             The FDA retainer, you are going

9 to produce that?

10      A.     Yeah.

11      Q.     The draft agreement with

12 Ms. Sullivan, would you produce that?

13      A.     I don't know the answer to

14 that.  I suspect I think I would consider

15 that not appropriate to produce, but I'll

16 think about it and get back to you.

17      Q.     And are you going to research

18 for Elliott-related documents or --

19      A.     I will.

20      Q.     And you will let us know

21 tomorrow?

22      A.     Look, I know we are coming up

23 to a hearing.  I will search as soon as I

24 get back today or tomorrow.  You know, my

25 experience with Katie Sullivan is she is
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1                DONZIGER

2 very thorough and I would be shocked if I

3 have anything other than what you already

4 got from her.  But I will try to see if I

5 have those documents.  Obviously they are

6 probably in my e-mail somewhere.

7      Q.     So you will see if you have

8 something specifically that she is not on?

9      A.     Yeah, but I don't know if -- I

10 don't think there is a single e-mail, as I

11 sit here today, that I recall, that I'm on

12 with Elliott that she's not on.  She

13 managed that whole relationship.

14      Q.     No, I mean discussing Elliott.

15 Elliott doesn't need to be on the e-mail.

16      A.     You mean between Katie and

17 myself?

18      Q.     Between Katie and yourself,

19 between you and someone else.  It just has

20 to relate to the Elliott meeting.

21      A.     I will do another search.

22             Do you have anything else with

23 regard to documents?  I mean, I have a

24 list.  What I will do is by tomorrow

25 morning, I will send you a list of what is
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1                DONZIGER

2 pending based on this deposition today,

3 okay?  And I will get you the stuff as soon

4 as I can.

5      Q.     But in all events, before

6 Thursday.

7      A.     Well, I don't know.  The

8 Elliott stuff I will prioritize because I

9 think that's the main thing going on

10 Thursday.  So I will prioritize the Elliott

11 stuff.  I don't know if I will get all the

12 stuff.  For example, all the investments,

13 you know, that's going to take a little bit

14 of time.

15      Q.     If you decide to withhold

16 anything related to Elliott and then

17 including the draft Sullivan agreement --

18      A.     Well, that was between -- that

19 wasn't -- that didn't have anything to do

20 with Elliott.

21      Q.     I'm putting it in two

22 categories here.

23      A.     Yeah.

24      Q.     Could you bring those to court

25 on Thursday?
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1                DONZIGER

2      A.     I will do my best.

3      Q.     So if Judge Kaplan addresses

4 the issue, you will have it there.

5      A.     I will do my best to get what I

6 can.  Look, I will do my best to get it to

7 you before Thursday.  If it ends up that I

8 have to bring it in and I think I should

9 withhold it, I will do my best to bring it

10 and he can decide.

11             Are we good?

12      Q.     I think so.  Give me one

13 second.

14             And to the extent Ms. Sullivan

15 produced more e-mails than you, that would

16 be because --

17      A.     She is better organized than I

18 am.  I mean, she might have -- I don't

19 know.  I think we were -- she might have

20 had separate communication with them that I

21 was not copied on.  I don't know.  You

22 know, because she set the whole meeting up.

23      Q.     Right.

24      A.     So, I mean, I think she was in

25 touch with Jonathan Bush and others and
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1                DONZIGER

2 stuff that I was not involved in.

3      Q.     I did forget something else.

4 You were so hopeful.  You were so hopeful.

5             Do you have any direct contact

6 with Jonathan Bush?

7      A.     No.

8      Q.     Did you have any direct contact

9 with anybody else at athenahealth?

10      A.     No.

11      Q.     Not documents, not chats,

12 nothing?

13      A.     Nothing.

14      Q.     Did they have any involvement

15 in the Ecuador matter separate and apart

16 from this Elliott introduction?

17      A.     No.

18      Q.     Mr. Donziger, subject to

19 recalling you to answer the questions that

20 we disagree about in terms of scope or

21 privilege or whatever, the First Amendment

22 objection -- do you want to explain that

23 further, or no, you are done with that?

24 I'm asking you that in seriousness because

25 I don't understand it.
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1                DONZIGER

2      A.     What was the issue where you

3 felt like raising a First Amendment

4 objection was inappropriate?

5      Q.     Just financial documents.

6      A.     My personal financial

7 documents?

8      Q.     Right.  They are not disposing

9 of you.

10      A.     And if I remember correctly, my

11 answer was that it would be revelatory of

12 certain internal operational strategies.

13 So I will give that another think and I

14 will add that to the list.

15             One other thing on my end,

16 which is Ms. Sullivan's deposition, can I

17 get the name of the court reporter?

18             MS. CHAMPION:  I have already

19 sent it to you, Mr. Donziger.

20             THE WITNESS:  Thank you, I

21 appreciate it.

22      A.     Is there anything else?

23      Q.     There haven't been any other

24 depositions, is that what you are asking?

25      A.     Have there been other
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1                DONZIGER

2 depositions?

3      Q.     No, sir.

4      A.     Is there a deposition scheduled

5 of Mr. Rizack?

6      Q.     No.  He has not provided us

7 dates despite repeated requests.

8      A.     You are not going to try to

9 depose him before the hearing?

10      Q.     I don't think there is -- we

11 are going to have to get an order.  You are

12 not involved in his refusing to appear for

13 a deposition I take it?

14      A.     No, I am not.  I'm not his

15 attorney.  All I did was tell him that

16 there were a couple of documents that I

17 felt were privileged or subject to the

18 motion for a protective order.

19      Q.     And you would have no objection

20 to him appearing before the hearing?

21      A.     Appearing for a deposition?

22      Q.     Correct.

23      A.     I mean, that's between you and

24 him.  Thank you very much.

25      Q.     Thank you, Mr. Donziger.
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1                DONZIGER

2             THE VIDEOGRAPHER:  Nothing

3 else, Counselor?

4             MS. NEUMAN:  No, we're off the

5 record.

6             THE VIDEOGRAPHER:  The time is

7 3:20.  We are going off the record.  This

8 is the end of media file number five and

9 that concludes this deposition.

10

11

12             [TIME NOTED:  3:20 p.m.]

13

14

     ____________________________

15             STEVEN DONZIGER

16

________________________

17 Subscribed and sworn to

before me this _________

18 day of ________________, 2018.

19 _______________________

   Notary Public

20

21

22

23

24

25
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2          CERTIFICATION

3

4   I,  TODD DeSIMONE, a Notary Public for

5 and within the State of New York, do hereby

6 certify:

7   That the witness whose testimony as

8 herein set forth, was duly sworn by me; and

9 that the within transcript is a true record

10 of the testimony given by said witness.

11   I further certify that I am not related

12 to any of the parties to this action by

13 blood or marriage, and that I am in no way

14 interested in the outcome of this matter.

15   IN WITNESS WHEREOF, I have hereunto set

16 my hand this 26th day of June, 2018.

17

18          <%Signature%>

         _______________________

19           TODD DESIMONE

20

21             *     *     *

22

23

24

25
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____/_______/_________________/___________
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____/_______/_________________/___________
10 ____/_______/_________________/___________

____/_______/_________________/___________
11 ____/_______/_________________/___________

____/_______/_________________/___________
12 ____/_______/_________________/___________

____/_______/_________________/___________
13 ____/_______/_________________/___________

____/_______/_________________/___________
14 ____/_______/_________________/___________

____/_______/_________________/___________
15 ____/_______/_________________/___________

____/_______/_________________/___________
16 ____/_______/_________________/___________

____/_______/_________________/___________
17 ____/_______/_________________/___________

____/_______/_________________/___________
18 ____/_______/_________________/___________

____/_______/_________________/___________
19 ____/_______/_________________/___________
20

         ________________________
21              STEVEN DONZIGER
22 SUBSCRIBED AND SWORN TO

BEFORE ME THIS______DAY
23 OF_______________, 2018.
24 _______________________

    NOTARY PUBLIC
25 MY COMMISSION EXPIRES__________________
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

I6SJCHE1                 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------x 
 
CHEVRON CORPORATION, 
 
               Plaintiff, 
 
           v.                           11 Civ. 691 LAK JCF  
 
STEVEN DONZIGER, et al., 
 
               Defendants. 
 
------------------------------x 
 
                                        June 28, 2018  
                                        9:30 a.m. 
 

 

Before: 
 

HON. LEWIS A. KAPLAN, 
 
                                        District Judge 
 

APPEARANCES 
 
 
GIBSON, DUNN & CRUTCHER, LLP 
     Attorneys for plaintiff 
BY:  RANDY M. MASTRO, Esq. 
     HERBERT J. STERN, Esq. 
     JOEL SILVERSTEIN, Esq. 
     ANDREA NEUMAN, Esq. 
     ANNE MARIE CHAMPION, Esq. 
     ALEJANDRO HERRERA, Esq.  
     JEFFERSON BELL, Esq. 
                  
 
STEVEN ROBERT DONZIGER,  
     Appearing pro se 
 

Also Present: 
     ANDREW R. ROMERO-DELMASTRO, Supv. Counsel Chevron 
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

I6SJCHE1                 

(In open court) 

(Case called)  

THE COURT:  Let's proceed.  Mr. Mastro, your first

witness.

MR. MASTRO:  Thank your Honor.  My co-counsel, Herb

Stern, is putting on the first witness.

THE COURT:  Mr. Stern.

MR. STERN:  Yes.  We call Lee Grinberg, please.

May it please your Honor, we have our exhibits, and I 

have provided an extra 3 A to you because I'm going to be going 

backed and forth and it will be easier for you if you have an 

extra copy. 

THE COURT:  Okay.  Thank you.

MR. STERN:  Mr. Donziger and I have conferred, and he

has no objection to the admissibility of these exhibits.

Am I correct? 

MR. DONZIGER:  That's correct.

THE COURT:  So the exhibits are --

MR. STERN:  We offer them.

THE COURT:  GR 1 through 7, including in some cases

lettered subparts.  Am I right?

MR. STERN:  Thank you.

THE COURT:  They're received.

(Plaintiffs' Exhibits GR 1 through 7 received in 

evidence) 
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          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

I6SJCHE1                 

LEE GRINBERG, 

     called as a witness by the Plaintiff, 

     having been duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. STERN:  

Q. What is your name, sir?

A. Lee Grinberg.

Q. You're going to have to use help there.

Where are you employed, Mr. Grinberg?

A. Elliott Management Corporation.

Q. In what capacity are you employed?

A. My title is portfolio manager.

Q. Before getting into that, I'd like to introduce you a

little better to the court.  Would you give us an idea of your

educational background.  Are you a college graduate?

A. Yes.

Q. Where did you go to school?

A. College, Dartmouth College.

Q. Thereafter, did you take some professional training?

A. Yes.

Q. Where was that?

A. Morgan Stanley and a company called iExchange.

Q. Let me sharpen that a little bit.  Did you go to some

schools after college?

A. Yes, University of Pennsylvania.
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Q. At Pennsylvania, University of Pennsylvania, what degrees

did you take?

A. An MBA and a JD.

Q. So you are a lawyer.  Is that correct?

A. Correct.

Q. Now, did there come a time when you went to work for

Elliott Management?

A. Yes.

Q. How long ago was that?

A. 2007.

Q. So that is about 11 years?

A. Correct.

Q. What do you do there?

A. I am a portfolio manager.  We invest capital for our

limited partners and general partner.

Q. Now, there did come a time, did there not, when you had a

meeting with Mr. Donziger and with Ms. Katie Sullivan.  Is that

right?

A. Yes.

Q. I am going to ask you some questions about the events that

led up to that meeting.  Do you understand?

A. Yes.

Q. First of all, I would like you to turn, if you will, to

what has been marked Exhibit 4 which is now in evidence.

A. I don't have any copies of any documents.
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Q. Forgive me.  I thought I had given --

THE COURT:  Maybe you handed me his copy.

MR. STERN:  May I approach him, your Honor?

THE COURT:  Yes.

(Pause)

BY MR. STERN:  

Q. Would you kindly turn to Exhibit 4.

A. Yes.

Q. All right.  Now, you are not copied on this exhibit.  Am I

correct?

A. Correct.

Q. And the date of that exhibit, would you kindly read it into

the record.

THE COURT:  Well, it is an e-mail chain.

THE WITNESS:  The e-mail chain is October 16th.

BY MR. STERN:  

Q. You'll note that according to Exhibit 4 in evidence, there

is a discussion between Mr. Donziger, on the one hand, and

Katie Sullivan, on the other, about attempting to get a meeting

with Elliott Management.  Do you see that?

A. Yes.

Q. Am I correct that there is a reference to a man by the name

of Paul Singer, do you see that, by Mr. Donziger, saying we

need to get to Paul Singer?

A. Yes.
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Q. Who heads Elliott Management?

A. Yes, I see that.

Q. Do you know Paul Singer?

A. Yes,.

Q. Does he, in fact, head of Elliott Management?

A. Yes.

Q. Do you see a reference in Ms. Sullivan's e-mail to Led

Zeppelin right on the top of the page?

A. I was just looking through all of the e-mails.

Q. Take your time.  I don't mean to rush you.

A. In the latest e-mail, 602, there is a reference to Led

Zeppelin.

Q. Is Paul Singer, in fact, a fan of Led Zeppelin?

A. I believe so.

Q. Do you know that of your own knowledge, right?

A. Yeah, I believe so, yes.

Q. Now, you note in there that there is a reference to the

suggestion that in the approach to Elliott Management, it might

be attractive for them to make an investment, and at the same

time, short the Chevron stock.  Do you see that?

A. Yes.

Q. We'll come back to that when we turn to November the 6th,

but I'd like now to direct your attention to Exhibit 6 in

evidence.  That is an e-mail three days later, am I correct,

October 19th?
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THE COURT:  It doesn't appear to be.

THE WITNESS:  Yeah, there is no --

BY MR. STERN:  

Q. Thursday, October 19th, 2017?

MR. STERN:  Do I have the wrong exhibit number?

Pardon me.  I have my reading glasses on and I didn't read

right.  Exhibit 5, your Honor, you're quite correct.

THE WITNESS:  I see that exhibit now.

BY MR. STERN:  

Q. And again, which we'll come to, there is a reference again

to the shorting of Chevron stock.  Do you see that?

A. Yes.

Q. And finally, there is a reference to the NDA.  Indeed, it

is in the heading, "Here's the NDA."  Am I correct?

A. Yes, that is the title of the e-mail or subject of the

e-mail.

Q. All right.  There did come a time when you were, in fact,

presented by Ms. Sullivan with an NDA.  Am I right?

A. Yes.

Q. So, now let us go back to the earlier exhibits.

There came a time, did there not, when a meeting was, 

in fact, arranged between representatives of Elliott and Ms. 

Katie Sullivan and Mr. Donziger.  Am I right? 

A. Yes.

Q. Will you tell the court how that meeting came about.
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A. Katie Sullivan reached out to Jesse Cohen at Elliott, who

then reached out to me.  Katie introduced the idea of a meeting

with her to discuss, I don't remember the exact term, but it is

the judgment that had been obtained in Ecuadorian courts

related to the Chevron dispute.

Q. Did they use an intermediary to arrange for the meeting?

A. She used I believe a relationship that she had with

Jonathan Bush, who was then CEO of Athena Health, who knew

Jesse.

Q. Since you mentioned Mr. Jesse Cohen, would you enlighten

us, tell us who he is in terms of Elliott Management.

A. I believe his title is senior portfolio manager.

Q. Was it he who selected you to attend the meeting?

A. Yes.

Q. Do you know why he selected you to attend the meeting?

A. I believe because I had been involved in disputes that he

thought -- not disputes, but investments that had some touch

points with what Katie was suggesting the discussion would be

about.

Q. What sort of investments were those?

A. We had an investment in Argentine bonds that involved a

long and complicated workout.

Q. Now, did you understand even before the actual meeting what

the purpose of the meeting was?

A. Generally speaking, yes.
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Q. What was your general understanding at that time?

A. It is that in some fashion the plaintiffs would be seeking

some assistance in collection.

Q. By the "plaintiffs," I gather, you're referring to the

plaintiffs in the case in Ecuador, correct?

A. Correct.

Q. And that they had a judgment in Ecuador that they sought to

collect on?

A. Correct.

Q. Did you understand that they would be seeking financial

investment from your firm?

A. I assumed that they would want some form of assistance and

that might come in the form of capital.

Q. Let me assist you.

Did there come a time, and take a look at exhibit -- I 

will get it right this time -- Exhibit 2 -- 

A. Okay.

Q. -- which is in evidence.  Did you receive that from Katie

Sullivan?

A. Yes.

Q. With that, was there an attachment?  Let me help you.  In

particular, an NDA?

A. There may have been.  I don't see a reference to it in the

email.

Q. If you turn the page, it is still part of the same exhibit.
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Do you have the NDA?  No?

A. No.  This is an email chain from November 3rd, and I don't

recall there being an NDA sent to us.

THE COURT:  Are you looking at Exhibit 2?

MR. STERN:  I don't think you are.

THE WITNESS:  Sorry.

MR. STERN:  I did the same thing.

THE WITNESS:  I am sorry.  I apologize.  I was looking

at Exhibit 1.

MR. STERN:  I understand.  Thank you, your Honor.

BY MR. STERN:  

Q. Let's go back to the email.  Do you see --

A. Yes, I see that now, yes.

Q. She tells you that you're going get the NDA along with this

email and she wants to sign it so Mr. Donziger can speak

freely, right?  Those are the very words she uses, right?

A. Yes.

Q. There is an NDA attached, is there not?

A. Correct.

Q. The NDA tells you what the purpose of the meeting is,

correct?  Look at the whereas clause.

A. Correct.

Q. "Whereas, the above-named parties wish to engage in

discussions concerning a possible financing of a judgment

collection."  Am I correct?
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A. Correct.

Q. So did you know going into the meeting what the subject was

and what they were looking for from Elliott not in detail, but

in general, I mean?

A. No.  I hadn't read the NDA before the meeting because we

were not going to sign an NDA so close in advance to a meeting.

We have internal procedures.  We have to run these 

things by counsel, internal counsel and so forth, so it was 

going to be a non-starter for us to be able to sign something 

like that.  I actually hadn't read any part of this 

nondisclosure agreement prior to the meeting later that day. 

Q. I think you've already testified you understood they were

going to be looking for a capital investment.  Is that correct?

A. That was one of the possibilities, yes, that they would be

seeking.

Q. Okay.  Now, in fact, did such a meeting take place?

A. Yes.

Q. When did it take place?

A. On November 6th.

Q. Who was present at the meeting?

A. Myself, Jesse Cohen, Mr. Donziger and Katie Sullivan.

Q. Do you see Mr. Donziger in the court?

A. Yes.

Q. There is no question about that, right?

A. Correct.
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Q. All right.  Now, during the meeting did you take notes?

A. Yes.

Q. If you recall, did you see Katie Sullivan taking notes?

A. Yes.

Q. So you took notes and Katie Sullivan took notes, and I'm

going to be asking you some questions about what occurred at

the meeting.  Your notes have been marked, if I get this right,

Exhibit 3, and Katie Sullivan's notes have been marked Exhibit

3 A.  

MR. STERN:  Your Honor, for your convenience, I have

kind of given you an extra copy of Katie Sullivan's notes so as

we go back-and-forth, you won't have to flip as we will.

THE COURT:  Thank you.

BY MR. STERN:  

Q. Now, I see in your notes pretty close to the beginning --

first of all, you have designated it as the Donziger

conversation.  Am I correct?

A. Correct.

Q. That is what it was, right?

A. (No response)

Q. Now, there is a reference to 33 million third party funders

individuals.  Do you see that?

A. Yes.

Q. What is that in reference to?

A. Capital that has been raised by third parties to facilitate
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enforcement of the judgment.

Q. Who told you that?

A. Mr. Donziger.

Q. Now, you'll note further down on the page -- indeed, at the

very end of the page -- there is a further reference to that

subject.  Am I correct?

A. Correct.

Q. Now, the fact that there is that separation would indicate,

would it not, that that subject was reverted to later in the

conversation in the initial presentation.  Am you I right?

A. Correct.

Q. These are your notes, right?

A. Correct.

Q. Well, we'll come to that.

Now, during the course of the meeting, was there any

discussion about the fact that it might be difficult to enforce

or collect on the judgment because of outstanding court

process?

A. Yes.

Q. Now, to the extent it may be helpful to you, I would like

you to direct your attention to Exhibit 3 A in evidence, which

is Ms. Sullivan's notes, and to two specific entries.  On the

first page is a notation, "injunction in the U.S."  Do you see

that?

A. Yes.
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Q. And then on the second page, and I don't know how this is

set up, it may be front and back, there is a notation Rule 65.

Would you read that notation.

A. "Rule 65 participating, violation in some court order."

Q. Now, during the course of that meeting, did you come to

understand that there had been some difficulty in connection

with the collection of the judgment in respect to its legality

in terms of United States law?

A. Correct.

THE COURT:  What was said on that subject?

THE WITNESS:  Just --

THE COURT:  And by whom?

THE WITNESS:  -- there would be an inability to

collect on any Chevron assets in the United States.

BY MR. STERN:  

Q. Now, in that regard I would like to revert back to Exhibit

3, which are your notes, and in particular, although it is cut

off, but I think still legible, in the lower-left-hand corner,

do you see the entry there, and I wonder if you would be good

enough, since it is your handwriting, to read it into the

record, although it is already in the record because it is in

evidence.

A. It says, "Can money come into U.S."

Q. Is there a relationship between what you just testified to

about the difficulty or the legality of the enforcement and
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your entry there about the money coming into the United States?

A. I don't recall exactly what relation that had to the

discussion.

Q. Let's put it this way.  You're quite familiar with the

exchange of money between countries and entities in different

countries.  Is that correct?

A. Not terribly familiar, but --

Q. You have enforced judgments in various places in the world,

have you not?

A. We tried, yes.

Q. Sometimes with success, true?

A. (No response)

Q. In other words, do you know of any difficulty other than

the fact that there is a Rule 65 injunction in terms of money

coming into the country?

A. Money can get tied up in foreign jurisdictions for all

kinds of reasons.  I don't know that an injunction may be one

reason, but there is often --

Q. There is no question in your mind that the subject of the

injunction, Rule 65 and legal difficulties attendant thereto,

was part of the conversation.  Am I correct?

A. There was no -- I don't recall a discussion specifically

about the injunction.  There was discussion about an inability

to use the Ecuadorian judgment to be I guess domesticated in

some form or some way in enforcing in the United States, but I
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don't recall the term, "injunction" coming up.

Q. Well, that term is now in evidence.  Her notes are in

evidence.  You don't say that it didn't come up, do you?

MR. DONZIGER:  Objection.  Your Honor --

THE COURT:  Overruled.

MR. DONZIGER:  Can I state the basis?

THE COURT:  State the basis.

MR. DONZIGER:  I think Judge Stern is asking the

witness to interpret notes made by somebody else, and I think

it might be the better way to do it would be maybe ask directly

the witness what he remembers about the meeting since it is

complicated, looking at Katie Sullivan's notes and asking him

to interpret it.

THE COURT:  You can do it both ways.  Answer the

question.  Mr. Stern, maybe you should ask him what was said.

THE WITNESS:  Would you mind repeating.

BY MR. STERN:  

Q. I think my question was are you in a position to deny that

there was a discussion of an injunction?

A. I don't recall the word, "injunction" coming up in the

context of the discussion, but it was clear that there was an

inability to collect against Chevron assets locally,

domestically in the U.S.  That was clear from the discussion.

Q. All right.  Now, did there come a time during the

discussion that there was the subject of risk and reward came
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up?

A. I don't remember using those terms specifically.

THE COURT:  Do you remember anyone else using either

of those terms?

THE WITNESS:  I don't.

BY MR. STERN:  

Q. Well, let's turn for a moment to Exhibit 3 A do you see the

entry GC at Chevron owns the entire strategy?  Do you see that?

A. Yes.

Q. Let us now for the moment turn to your notes, which are

Exhibit 3.  Do you see the entry which reads, as best I can

read it, "turnover in leadership.  John Watson start 2010."

Do you see that? 

A. Yes.

Q. Do you know who John Watson is or was?

A. I believe he was the CEO, senior management, CEO of --

Q. Of who?

A. I am sorry.  Of Chevron.

Q. Yes.  Would you favor us by reading the next entry

underneath.

A. It says, "Leaving February 1st of 2018," and then a

separate bullet point that says, "mismanaged this case."

Q. Was that related to the entry on Ms. Sullivan's notes, "GC

at Chevron owns the entire strategy," and so forth.

Do you see that?  Do any of those entries stimulate a 
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recollection on your part about what was being said between you 

and Mr. Donziger and Ms. Sullivan on that subject? 

A. I do not recall the relationship between Watson leaving and

the GC at Chevron, but I just remember the general context of

the discussion being about there being a potential incentive of

some way, in some way for Chevron to get past this and to

settle the dispute.

Q. Basically if I understand what you're saying, do you

understand that there was a change in management and that now

the general counsel owned the ability to settle the case?

A. Yeah.  I don't recall it being necessarily now exclusively

in the hands of the general counsel, but I do remember the,

like I said, the context being that the CEO who had been in

place until -- was still in place at that point, but was

leaving, you know, the perception Mr. Donziger was given people

believed he mismanaged this case and there would be an

incentive for the company to settle.

I don't recall that the GC being the one who now owns

this, and if a CEO at one point owned it, I assume the next CEO

would quote-unquote own it as well.

Q. I am confining my questions to what was said.  The topics I

am referring to are the topics that are in your notes and her

notes.  I will ask you directly.

Did you come to understand that there was a window of 

opportunity arising because of the change of management which 
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might make it easier to settle the case? 

A. I didn't necessarily see it as a window of opportunity.  It

was just expressed to me that because former management,

because management was turning over, that there may be an

incentive for the company to settle.  That was just kind of

expressed to me.  It wasn't my impression.  I don't know

little, if anything, about Chevron's leadership.

THE COURT:  Mr. Grinberg, maybe we can move this

along.  You understood going in that the purpose of the meeting

was because Mr. Donziger and Ms. Sullivan wanted Elliott to put

money into or otherwise assist them in their efforts.  Is that

true?

THE WITNESS:  Correct.

THE COURT:  Now, did Mr. Donziger explain to you at

that meeting why he thought it was to the advantage of Elliott

to do so?

THE WITNESS:  Because there would ultimately be

recoveries based on enforcing the Ecuadorian judgment that

would yield effectively profits on whatever assistance was

provided.

THE COURT:  Did he say anything to you about why he

thought that might be so?

THE WITNESS:  Well, because there is pending

litigation in jurisdictions outside the U.S. and there may be

an incentive because of this leadership change for the company
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to settle.

THE COURT:  What did he say about those litigations,

if anything?

THE WITNESS:  Just mentioned there was litigation in

Canada.

THE COURT:  Was anything said by Mr. Donziger to you

on what might be in this for Elliott if you invested or

otherwise assisted?

THE WITNESS:  It would be some financial return based

on the proceeds of whatever recoveries they could get by

enforcing the judgment against Chevron.

THE COURT:  Go ahead, Mr. Stern.

BY MR. STERN:  

Q. As a matter of fact, there was a discussion of the amount

of the judgment; am I correct?  Take a look at your notes,

Exhibit 3.

A. Yes.

Q. What did he tell you the amount of the judgment was?

A. It was about nine and a half billion.

Q. In subsequent communications, which I may come to or not

that is in evidence, Katie Sullivan referred, did she not, to

an interest factor in that, too, didn't she?

A. I don't recall her referring to an interest factor, but I

assumed there is some.

Q. Okay.  Now, in regard to the request for money from
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Elliott, was a presentation made to you about the present

ownership interest in the judgment?

A. Yes.

Q. So there are two entries, one on your notes and one --

THE COURT:  Excuse me, Mr. Stern.  What was said on

that subject and by whom?

THE WITNESS:  What was said was there was just a kind

of a brief summary of the amount of points, as it were, in

terms of who or what portion of recoveries different parties

would receive to the extent there was successful enforcement

proceedings.

For instance, in my notes it says Mr. Donziger

personally had 6.3 percent out of 100 percent and that there

had already been allocated 15 to 20 percent amongst 15 people.

BY MR. STERN:  

Q. Just for the record, unless you don't want me to do it, do

you notice on Page 2 of Ms. Sullivan's notes the same notations

appear.  Am I correct?

A. Yes, correct.

Q. All right.  Now, let me put it to you this way.

Did you understand that Mr. Donziger was attempting to 

monetize the judgment by obtaining money from Elliott? 

MR. DONZIGER:  Objection; calls for a legal

conclusion.

THE COURT:  Overruled.
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THE WITNESS:  I didn't take it -- when you say

"monetize the judgment," to me that means that he would use

those proceeds and actually give them to judgment-holders, but

my understanding would be that if there were any proceeds, it

would be used in an enforcement, not to monetize or to pay

existing plaintiffs.

BY MR. STERN:  

Q. Let me be very clear about the word monetize.

Do you understand he was asking you to purchase part 

of the judgment? 

A. Correct.

Q. I am correct, am I not?

A. Correct.

Q. What he was going to do with the money is not what I am

asking you.  What I am asking you is, he is selling a part, an

interest in the judgment to you, correct, or trying to?

A. Trying to, correct.

Q. Ultimately you and the management of Elliott concluded that

you were not interested.  Am I right?

A. Correct.

Q. I am just going to let the following exhibits speak for

themselves because there is a little point, you advised them in

a final email that there was no interest in pursuing the

conversation.  Am I right?

A. Correct.
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MR. STERN:  I pass the witness, your Honor.

THE COURT:  All right.  Mr. Donziger.

MR. DONZIGER:  Your Honor, can I have five minutes to

gather my thoughts and figure out if I am going to cross?  I am

not sure I am.

THE COURT:  Five minutes.

(Recess)

THE COURT:  Mr. Donziger.

MR. DONZIGER:  Thank you, your Honor.

CROSS-EXAMINATION 

BY MR. DONZIGER:  

Q. Good morning, Mr. Grinberg.

You prepared an affidavit in this case, correct?

A. Correct.

Q. Did you review that affidavit prior to testifying today?

A. Yesterday, I believe, yes.

Q. Is that affidavit, as you sit here today, accurate?

A. Definitely.

Q. Did you write that affidavit yourself, or did someone

assist you?

A. I had some assistance.  I don't recall -- I did have some

assistance.

Q. From who?

A. I believe it was Judge Stern and his firm, whatever firm

they're affiliated with, after interviewing me.
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Q. How was it that you came in contact with Judge Stern or a

representative of his firm such that you prepared an affidavit?

A. I don't recall exactly.  I believe somebody reached out to

somebody at our firm, asking if there was potential -- if there

had been some meeting between yourself and representatives of

Elliott.

Q. Do you know who that was?

A. I don't know who reached out to the firm.  I don't recall.

Q. Now, it is not the normal practice of Elliott to provide

affidavits about meetings it has with potential investment

opportunities.  Is that correct?

A. That's correct.

Q. Can you explain why in this case Elliott or whoever made --

well, let me withdraw that question.

Why in this case did Elliott, as an institution,

decide to provide an affidavit about a meeting?

MR. STERN:  Objection, your Honor.

THE COURT:  Overruled.  If you know?

THE WITNESS:  The only reason I recall is that

otherwise we would be subpoenaed, so offering a declaration was

basically the alternative.

BY MR. DONZIGER:  

Q. Was that communicated to you by someone within Elliott or

someone outside of Elliott?

A. I don't recall.
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Q. Do you know how Judge Stern or someone in his law firm came

to contact Elliott about getting an affidavit?

A. I do not.

Q. When you prepared the affidavit, was there first a draft or

multiple drafts prior to finalizing the affidavit?

A. There were drafts, but my recollection is maybe one or two

at best, not many.

Q. Who prepared the drafts?  Do you remember at least one

draft, correct?

A. Correct.

Q. Who prepared that draft?

A. It was Judge Stern's firm or -- that was my understanding.

Whoever had interviewed me based on that interview prepared

that for my review.

Q. Whoever that person is, they sent it to you for your

review?

A. Correct.

Q. In that first draft, was it completely accurate or did you

suggest changes?

A. I don't recall.  My recollection is that it was generally

accurate.  There may have needed to be a couple of things

changed, but that is my recollection.

(Continued on next page)
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Q. Now, just turning to the substance of the meeting that

Katie Sullivan and myself had with you and Jesse Cohen, you

don't have any recollection of me offering to sell my

particular interests as an investment opportunity for Elliott,

do you?

A. No, you did not.

Q. Did you have any contact with any lawyers from the Gibson

Dunn firm in the preparation of your affidavit?

A. No.

Q. Do you remember the exact or approximate date that Judge

Stern's law firm or the representative from the law firm

contacted you about the possibility of signing an affidavit?

A. It was probably a couple of weeks before the affidavit was

finalized, about that time frame.

Q. So you sent an e-mail to Katie Sullivan, I believe, on

January 19th indicating that Elliott would not be interested in

the Ecuador case as an investment, correct?

A. Correct.

Q. Were you contacted by Judge Stern's representative prior to

sending that e-mail or after, to the best of your recollection?

A. It was after.

Q. And you mentioned that you had been interviewed by someone

from Judge Stern's firm.  Was it Judge Stern himself or

somebody else?

A. I believe it was Judge Stern, one of his colleagues.
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Q. Where did that interview take place?

A. At Elliott Management.

Q. Do you remember the date of that interview?

A. I don't.  It was probably within a couple of weeks of the

completion of the declaration.

Q. As a general matter, Elliott -- it's not unusual for

Elliott to be interested in third-party litigation financing

opportunities, correct?

A. It wouldn't be, no.  It would be something we would look

into as a potential investment.

Q. And you, Elliott, has had successful workouts, for lack of

a better term, of prior third-party litigation finance

investments it's engaged in, correct?

A. I'm just thinking third-party finance litigation --

Q. Let me rephrase.  It might be easier.

Elliott has had successful results in litigation

investments Elliott itself has made in the past, correct?

A. Yes.  Well, investments we have had have sometimes involved

litigation, in terms of enforcing whatever our claims are, so,

yes, in that context, correct.

Q. And the idea of a third party financing a litigation as an

investment is, at least within Elliott Capital, considered a

legitimate investment, correct?

A. Correct.

Q. And the reason -- well, the reason that Elliott took the
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meeting, if you know, with Katie Sullivan and myself was to at

least consider whatever pitch we were to make about the third

party -- excuse me -- about a litigation investment opportunity

in the Ecuador case, correct?

A. Yes.  I would say that, in many respects, it was a favor

for the person who had contacted us through Kate, but to some

extent it was to hear the story, you know, without much

additional context.

THE COURT:  We're wandering off the subject of this

hearing, Mr. Donziger.  Let's get back to it.

MR. DONZIGER:  I will let the witness go.  I have no

further questions.

THE COURT:  All right.  I have one or two,

Mr. Grinberg.

Was there any discussion in the meeting, at all, by

anyone, about how an investment by Elliott, if it elected to

make one, would have been structured?

THE WITNESS:  No, only to the extent that, you know,

there could be a percentage involved.  But no structuring

beyond that.

THE COURT:  A percentage of what exactly?

THE WITNESS:  Of whatever -- a percentage of the

proceeds that would be generated by a successful enforcement

against Chevron.

THE COURT:  Or settlement.
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THE WITNESS:  Or settlement, correct.

THE COURT:  A percentage of what proceeds

specifically?  If that came up.  The gross?  The net?

Somewhere in between?

THE WITNESS:  Nothing.  There was no discussion beyond

the idea that -- just the concept there that there was capacity

under, you know, the distribution that may be available to

Elliott.  That's it.

THE COURT:  At that meeting, were any documents shown

to you by Mr. Donziger or Ms. Sullivan?

THE WITNESS:  No.  There was -- well, there was a

booklet, a marketing document, it seemed, about the case itself

that featured, you know, local Ecuadorians who had been dealing

with the fallout of whatever environmental problems had

surfaced.

THE COURT:  Was it given to you?

THE WITNESS:  Yes.

THE COURT:  Do you have it?

THE WITNESS:  I do not.  I believe we handed it over

to Judge Stern.

THE COURT:  Other than the e-mails that we've seen

here this morning, were there any other writings that came to

you from Mr. Donziger or Ms. Sullivan or any associates?

THE WITNESS:  No.

THE COURT:  Do counsel on either side wish to ask any
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questions in light of my examination?

Judge Stern?

JUDGE STERN:  Just one.

REDIRECT EXAMINATION 

BY JUDGE STERN:  

Q. In the subsequent e-mail, which is in evidence,

Mr. Donziger offered to send you a brochure which he -- and I'm

just paraphrasing -- characterized as a pamphlet or brochure

that he had prepared for investors.  Do you recall that?

A. I don't recall.  I'd have to look back at the exhibits

if --

JUDGE STERN:  Yes.  It's in evidence.

THE COURT:  Judge Stern, if it's in the exhibit, it's

in the exhibit.

JUDGE STERN:  I agree, your Honor.  I just thought you

were interested, so I --

Q. And in fact you declined to receive it because you said you

were not interested; am I correct?  Do you remember that?

I think the Judge would like us to move on.   

JUDGE STERN:  I'll withdraw the question.  It's in

evidence.  You're right, your Honor.  Thank you.

THE COURT:  Thank you.

Mr. Donziger, anything further?

MR. DONZIGER:  No.  I'm done.

THE COURT:  All right.  Mr. Grinberg, you're excused.
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(Witness excused) 

THE COURT:  Next witness.

MR. MASTRO:  Your Honor, plaintiff calls Mr. Donziger.

STEVEN DONZIGER, 

     the defendant herein, 

     having been duly sworn, testified as follows: 

THE COURT:  Mr. Donziger, since you're representing

yourself, let's set this ground rule.  If you have an objection

to a question, you will say the word "objection" and nothing

more.  If I see any need to have an elaboration, I'll ask you

for it.  OK?

THE WITNESS:  OK.

THE COURT:  Sir?

THE WITNESS:  Yes.

THE COURT:  All right.  Go ahead, Mr. Mastro.

MR. MASTRO:  Thank you, your Honor.

Before we start, I just wanted to hand up to the

witness and to the Court a binder of the exhibits we may offer

during the examination, as well as a copy of Mr. Donziger's

deposition of this past Monday and a copy of the transcript of

the contempt hearing on May 8, 2018.  I'm also going to leave

in front of Mr. Donziger the Grinberg exhibits.

THE WITNESS:  Your Honor, I'm sorry to interrupt.  I

have kind of a logistical question, could I ask you.

THE COURT:  Go ahead.
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THE WITNESS:  So after Mr. Mastro finishes with his

examination, and I want to -- I get to do what would be --

THE COURT:  Redirect.

THE WITNESS:   -- a redirect, what is the way I would

do that?

THE COURT:  Q and A?

THE WITNESS:  Like I would ask the Q --

THE COURT:  You would ask the Q.  That gives him an

opportunity to object if he is so minded.  If there's no

objection or I overrule it, he'll answer your question.

THE WITNESS:  One other quick question.  Do you mind

if I keep a legal pad here with notes, because I need to -- as

like the lawyer with a witness.

THE COURT:  Sure.

THE WITNESS:  I'm just going to go get it.

THE COURT:  OK.

OK, Mr. Mastro, you may proceed.

MR. MASTRO:  Thank you, your Honor.

DIRECT EXAMINATION 

BY MR. MASTRO:  

Q. Mr. Donziger, you just heard Mr. Greenberg's testimony --

THE COURT:  Isn't the gentleman's name Grinberg, or

did I get it wrong?

MR. MASTRO:  "Grin."  Thank you.

Q. Mr. Donziger, you just heard Mr. Grinberg's testimony of
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what he recalls and understood happened at the November 6, 2017

meeting that you and Ms. Sullivan had with him and one of his

colleagues.

A. Yes.

Q. So is there anything about Mr. Grinberg's testimony about

what he recalled and understood happened at that meeting with

which you disagree?  Yes or no.

A. Yes.

Q. Sir, was Mr. Grinberg's testimony accurate as to what he

said you described as the opportunity for Elliott at that

meeting?

A. I -- my testimony is that what he put in his affidavit and

what he testified today with regard to those events was

accurate, although not complete.

Q. Now, Mr. Donziger, I'd like to ask you a few follow-up

questions.  Am I correct that since March 2014, you have raised

money to support the enforcement efforts of the Ecuadorian

judgment by selling interests in the judgment?

A. I have helped my clients in Ecuador sell interests in the

judgment to raise funds to pay litigation expenses since that

day, yes.

Q. Thank you, sir.  Am I also correct that, out of the funds

you have raised by selling interests in the judgment, you have

paid yourself since March 2014, correct?

A. That is correct.
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Q. Am I correct, sir, that you have sold interests in the

judgment, since March 2014, to multiple investors?

MR. DONZIGER:  Objection.

Q. Yes or no.

THE COURT:  Yes or no.

A. Well, there's a presumption in the question that's not

accurate.  Can I explain?

Q. No.  I'll rephrase the question, sir.

In selling interests in the judgment, am I correct

that you have sold interests in the judgment to multiple

investors since March 2014?

A. First of all, I am not selling interests in the judgment.

I am arranging for my clients to sell their interests in the

judgment.  But the rest of your question, have there been

multiple investors, the answer is yes.

Q. So the record is clear, you have sold on behalf of your

clients interests in the Ecuadorian judgment to multiple

investors since March 2014, correct?

MR. DONZIGER:  Objection.

THE COURT:  I think that's been asked and answered.

Q. How many investors have you arranged to sell an interest in

the judgment on behalf of your client or clients since March

2014?

A. To the best of my recollection, approximately six.

Q. Am I correct, sir, that you have raised millions of dollars
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in support of efforts to enforce the Ecuadorian judgment

through this sales process since March 2014?

THE COURT:  This is repetitious and it's beyond the

scope of this hearing, which has to do with the Elliott

solicitation.

MR. MASTRO:  I understand, your Honor.

Q. Am I correct that you told Mr. Grinberg at the Elliott

meeting that you had raised, over the course of the Ecuadorian

litigation, $33 million?

A. I told Mr. Grinberg that the client base in Ecuador had

raised that amount of money over the entire course of the

litigation since 1993.  I later testified in my deposition that

I think that was inaccurate.

Q. You thought that was too high?

A. I think it's too high, but I, as I sit here today, there's

obviously been millions of dollars raised.  I don't know the

exact number.  It also depends on how you count it and you

count Joe Cohen's contribution and that kind of thing.  But

there had been, you know, there's been, you know, what some

would consider to be, you know, significant resources raised to

sustain a litigation over the course of the almost 25 years of

its existence.

Q. Sir, at the meeting you had with Mr. Grinberg and his

colleague at Elliott, on November the 6th, 2017, did you

discuss with him how you structured deals with investors?
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A. I did in a very general sense.

Q. Did you tell him that in exchange for litigation funding,

that Elliott could obtain an interest in whatever judgment

proceeds were ultimately generated through enforcement or

settlement?

A. Yes.

Q. Did you discuss with Mr. Grinberg and his colleague at that

meeting any particular percentage interests that they could

acquire?

A. I don't believe I did.

Q. Did you discuss with Mr. Grinberg and his colleague at this

meeting the identities of any other investors in the judgment?

A. I don't remember one way or another.

Q. You consider Mr. Grinberg to be a sophisticated party,

correct?

A. I'm sorry, excuse me, what?

Q. Sophisticated person.  Correct?

A. As regards what?

Q. As regards investments like this.

A. Yes.

Q. And you recall him asking you about the investment

structure, correct?

THE COURT:  Would you stay closer to the microphone,

Mr. Mastro.

MR. MASTRO:  Certainly, your Honor.
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A. The meeting was many months ago, so I have a vague

recollection only, but I do remember talking in very general

terms about how the Ecuadorian client base structures its

investment contracts with those who fund.

Q. Can you -- strike that.

Mr. Donziger, when you say that you discussed in

general terms the structure of an investment, tell us in

general terms what it was that you said.

A. When I say "in general terms," it's simply if an entity

puts in X amount of money, we would negotiate some percentage

of the interest in any collection that they would get if there

were to be a collection.  So -- I don't know if that answers

your question.

Q. Yes, it does.  So let me ask you a couple of follow-up

questions in that regard.  Am I correct that you told

Mr. Grinberg and his colleague that you had already arranged

sales of -- strike that.

Am I correct that you told Mr. Grinberg and his

colleague at that November 6, 2017 meeting that you had a 6.3

percent interest in the judgment?

A. That came up.  I don't remember how.  But I told him what

my percentage interest was, subject, obviously, to the RICO

judgment, such as I can't collect.  But that's the percentage I

have, or had, I guess.

Q. And you don't recall whether you volunteered that
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information or whether he asked you.  Is that your testimony?

A. I don't remember.

Q. Am I correct that you told him that, at this meeting --

strike that.

Am I correct that you told Mr. Grinberg at this

meeting that 15 to 20 percent of the interest in the judgment

had already been given to investors or other professionals in

connection with the judgment proceeds?

A. So my answer to that question is, I don't have a specific

recollection of saying that in the meeting, but having seen the

notes presented to me and understanding how I usually talk

about this to potential funders, I -- that would be something

consistent with what I would tell a potential funder.

Q. And did you tell Mr. Grinberg and his colleague that there

were 15 such -- strike that.

Did you tell Mr. Grinberg and his colleague at this

meeting on November 6, 2017 that there were approximately 15

such investors or professionals who had interest in the

judgment allocated to them?

A. I believe I did, although I don't have any specific

recollection.  That's roughly the case.

Q. Did you tell him the identities of any of those 15, besides

yourself?

A. I, I, I don't remember.  I don't believe I did, but I might

have.  I don't remember.
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Q. Did you tell him that Mr. Rizack received interest in the

Ecuadorian judgment from you after the RICO judgment in March

2014?

MR. DONZIGER:  Objection.

THE COURT:  Ground?

MR. DONZIGER:  It assumes a fact not in existence.

I can -- I could answer the question.  I think I know

what he's trying to ask.  I can answer it.

THE COURT:  Go ahead.

MR. DONZIGER:  OK.

A. So the answer to your question about Mr. Rizack is, he

received an interest in the judgment not from me but from the

Ecuadorian client.  That is the FDA people who signed these

investment contracts.  And that happened after the RICO

judgment.

Q. And so was it you who arranged, on behalf of the client, to

give Mr. Rizack an interest in the judgment after the RICO

judgment in March 2017?

A. Well, I --

Q. March 2014.

A. I generally help the clients hook up with service providers

they need or I believe they did.  No agreement is signed

without their signature and their approval.  But I did

facilitate that.

Q. And, sir, Mr. Rizack is not an accountant, correct?

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 363 of 478



40

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

I6SACHE2ps               Donziger - Direct

A. That's correct.

Q. So he isn't actually able to do an accounting of the

finances relating to the Ecuadorian --

A. That's not what he was brought in to do.

Q. Am I correct that he does personal work for you, including

paying your bills?

A. Can you -- no, not at the moment.

Q. Am I correct that during the period 2014, 2015, 2016,

Mr. Rizack was paying your bills, keeping track of your bills

and then writing the checks to pay them?

MR. DONZIGER:  Objection, your Honor.

I could talk about it, but I think it is a bit far

afield from --

THE COURT:  Well, it is far afield.  And I think we

had testimony about this at trial in 2014.

MR. MASTRO:  I understand, your Honor.  I'm just

pointing out that Mr. Rizack got an interest in the judgment

after the RICO judgment was entered, and at the time was doing

only personal work for Mr. Donziger.

MR. DONZIGER:  That's -- whoa.  That's --

MR. MASTRO:  I'll go on.

MR. DONZIGER:  That's not true.

BY MR. MASTRO:  

Q. Now, let me ask you about the Elliott meeting and some

aspects of how that came about.  Am I correct that it was
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Ms. Sullivan who introduced you -- strike that.

Am I correct that it was Ms. Sullivan who arranged for

you to meet with Elliott?

A. Yes.

Q. But you had already made a contact with Elliott years

earlier, correct?

A. I believe -- well, I believe some were working with me and

made a contact with Elliott years earlier, although I had

forgotten about that until the question was brought up in my

deposition this week.

Q. When the subject first came up of you meeting with Elliott,

was it Ms. Sullivan who suggested that Elliott might be a good

party to pursue for an investment in the Ecuadorian litigation?

A. Yes.

Q. And am I correct that it was Ms. Sullivan who wrote to you

on October 16, 2017 that you want someone like Elliott,

"someone courageous, who will understand what and why and know

this investment is a hatch"?

THE COURT:  Mr. Mastro, I've read like seven exhibits

and I've read every one of them.  So I don't know what purpose

is served by this.

Q. Am I correct that Ms. Sullivan said to you at the time,

October 16 of 2017, that Elliott could short Chevron stock in

making this investment?

A. She did say that in an e-mail to me.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:11-cv-00691-LAK-JCF   Document 2114-1   Filed 10/24/18   Page 365 of 478



42

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

I6SACHE2ps               Donziger - Direct

Q. And that Elliott could invest a ton of money in the case,

correct?

A. I don't -- if you want to refer me to an exhibit that

you're citing from, please do and I'll answer your question.

Q. Did you have in mind, in approaching Elliott, a particular

level of investment that you would seek?

A. Not a particular number, no.

Q. Mr. Donziger, I'd like to refer you to what in the binder

is PX 9004 but in the Grinberg exhibits already in evidence is

an exhibit Grinberg 4.  Do you see that, sir?

A. Yes.

Q. When Ms. Sullivan suggested Elliott as a potential

investor, you responded to her, "Great," in this October 16,

2017 e-mail exchange, correct?

MR. DONZIGER:  Objection.  These are all the e-mails.

THE COURT:  Yes, I gather it is.

MR. MASTRO:  I'm sorry?

THE COURT:  I gather it's all in the e-mails that you

put into evidence.

MR. MASTRO:  It is.  I was going to ask him a question

about it, your Honor.

THE COURT:  All right.  So let's ask the question.

BY MR. MASTRO:  

Q. Please tell the Court what you meant when you responded to

Ms. Sullivan by "Great," in terms of approaching Elliott?
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A. Just that it would be opportunity to meet with a fund that

had capital and apparently had, you know, experience in dealing

with litigation financing.

Q. Did you have any discussions with Ms. Sullivan about

raising with Elliott that they could short the Chevron stock

and win both ways?

A. No.

Q. Referring you to Exhibit No. 5 --

THE WITNESS:  Hold on one second.  Could I just

elaborate on my prior answer?

THE COURT:  That's for redirect.

THE WITNESS:  OK.

BY MR. MASTRO:  

Q. Referring you to Grinberg Exhibit No. 5, Mr. Donziger, an

e-mail dated October 19, 2017 from Katie Sullivan to you, sir,

do you know whether Katie Sullivan made contact with Paul

Singer?

A. What I know based on what I remember Katie telling me is

that she reached out to Paul Singer directly, I think through

maybe the assistant or secretary.  I don't remember her telling

me she had any contact directly with Paul.

Q. Am I correct, Mr. Donziger, that the meeting you eventually

had on November 6, 2017 was with Jesse Cohen and Mr. Grinberg?

Correct?

A. That's correct.  Mr. Cohen was in the meeting for a
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relatively brief period of time, and Mr. Grinberg -- am I

getting the name correct?  I still --

Q. Yes.

A. Grinberg, was in the meeting for the entire time.

Q. And the meeting lasted 60 to 90 minutes, correct?

A. That's my recollection.

Q. From your side, Ms. Sullivan and you, who did most of the

talking during the meeting?

A. I did.

Q. And you were concerned at the meeting that Elliott might be

put off by the RICO judgment, correct?

MR. DONZIGER:  Objection, form.

MR. MASTRO:  I'll rephrase it.

Q. Let's go to Exhibit No. 3 under Grinberg, the first

document being Mr. Grinberg's handwritten notes.  Now, you took

notes during this meeting as well, correct?

A. I'm not, I'm not sure as I sit here today.  I mean, I, I, I

generally take -- I have -- keep like a pad out.  When I'm

talking a lot, I generally don't really take very many notes.

I might have jotted down something or I might not have.  I

don't remember.

Q. But you didn't produce any notes in response to Chevron's

subpoena, correct?

A. I don't believe I have any notes.

Q. You couldn't find them.
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A. If I didn't produce any, I don't believe I have any.

Q. Referring to Mr. Grinberg's notes of the November 6, 2017

meeting, do you see there where Mr. Grinberg writes, "Can money

come into U.S.?"  Do you see that?  Towards the bottom of the

page to the left?

A. Yes.

Q. Did you discuss that topic with Mr. Grinberg during the

November 6, 2017 meeting?

A. So to the best of my recollection I think, I think Lee

raised the question of how the RICO judgment would impact any

collection, or I should say any return on investment, from any

investment.  And I think we had a very brief discussion about

that.

THE COURT:  What was said on that subject?

THE WITNESS:  You know, I don't remember it exactly,

because -- but I will say this as a general matter.  Others

have asked me the same question.  And I usually say I'm not

really sure, because I've never seen this kind of situation.

And the question being, what would a U.S.-based

investor -- what would happen with a U.S.-based investor upon a

collection in a foreign jurisdiction.  That's your question.

And I don't know the answer to that.

BY MR. MASTRO:  

Q. Donziger, turning to 3A, these are Ms. Sullivan's notes of

the November 6, 2017 meeting.  Let me just back up for one
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second.  And Mr. Grinberg's note, Exhibit 3, is there anything

in Mr. Grinberg's notes that does not accurately reflect what

was discussed at the meeting with Mr. Grinberg and his

colleague on November 6, 2017?

MR. DONZIGER:  Objection.  The notes are very --

they're not my notes, first of all.  I've already testified

that I think the $33 million figure is inaccurate.  A lot of

it --

THE COURT:  You think it's inaccurate in the sense

that you never uttered those words, "$33 million"?

THE WITNESS:  No, I didn't.

THE COURT:  Or is it now, on reflection, you don't

think what you said was accurate?

THE WITNESS:  The latter.  The latter.  I, I don't

think it's accurate.  But, again, as I testified earlier, it

depends how you account for certain confusions.  So I could

elaborate on that, but that's, that's, you know, it's unclear

to me whether it's entirely accurate.

BY MR. MASTRO:  

Q. Mr. Donziger --

MR. DONZIGER:  I'm --

Q. You did, you already testified that --

MR. DONZIGER:  Hold on.

Q. -- you told Mr. Grinberg at this meeting --

MR. DONZIGER:  Objection, your Honor.
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Q.  -- that you had raised $33 million.  You did say that to

him at this meeting of November 6, 2017, correct?

A. I already testified to that, yes.

Q. Is there anything on this page of notes, by Mr. Grinberg,

of what was said at the November 6, 2017 meeting that, as you

sit here today, you think is inaccurate?

MR. DONZIGER:  I'm going to object.  First of all --

THE COURT:  Answer the question.

MR. DONZIGER:  I'm going to look at this quite

carefully.

THE COURT:  Well then, do it.

Q. Let me just clarify it for you.  I'm going to clarify the

question.

THE COURT:  Look, do you want an answer or not?

MR. MASTRO:  Yes, I do, your Honor.

THE COURT:  Well then, let's have the answer.

MR. MASTRO:  Certainly, your Honor.

A. I think -- I can't testify that notes that someone else

wrote are entirely accurate without understanding what they

mean.  These are snippets of this and that.  I don't see

anything on this page, other than the 33 million, that would be

patently inaccurate.  But on the other hand, I can't say what

some of this stuff even means, to be able to answer the

question.  So that's my answer.

THE COURT:  Next question.
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Q. Is there anything in these notes that you know wasn't said

during the meeting on November 6, 2017?

A. Well --

THE COURT:  I think the answer to that question is

inherent in the last answer.

MR. MASTRO:  Fine, your Honor.

THE COURT:  Would you please move on.

MR. MASTRO:  Certainly, your Honor.

Q. Let's go to 3A, please, Mr. Donziger.  These are Katie

Sullivan's notes of the November 6, 2017 meeting.  Is there

anything in Katie Sullivan's notes of the November 6, 2017

meeting that you believe doesn't accurately reflect what was

discussed at the meeting?

A. Well, I don't know what most of this stuff means or what

she was thinking when she wrote some of this stuff.  I mean,

there's nothing that jumps out at me, looking at it all, that

appears inaccurate, with the caveat again that I don't know

what a lot of it means.  I mean, if you want to take me through

each one and tell me what you think it means, I can tell you if

I think it's accurate or not.  But other than that, that's my

testimony.

Q. Mr. Donziger, referring you to the reference to 400 million

frozen assets in Argentina in the middle of the first page, do

you see that?

A. Yes.
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Q. Is that something you recall having been said at your

meeting with Elliott on November 6, 2017?

A. I do have a recollection of that, yes.

Q. And what was said in that regard and by whom?

A. To my best recollection, I believe I told him that at some

point in Argentina, that counsel, Argentinian counsel for the

Ecuadorians had succeeded in getting a court order forcing

Chevron or its Argentinian subsidiary to put a certain portion

of its revenues in escrow or an account under the court's

auspices pending resolution of the enforcement action in that

country.

Q. Did you say anything else on that subject?

A. I believe I did.

Q. What else did you say?

A. I believe I said that that money was no longer frozen or

under court order, and I believe I described what had happened

down there in terms of the meeting of Chevron's CEO with the

Argentinian president after the lifting of that freeze order.

Q. So do you see there, farther down the page, where it says

"1782 limitation"?

A. Yes.

Q. Was there any discussion at your meeting with Elliott about

"1782 limitation"?

A. I don't recall.

Q. So you don't know what that refers to, "1782 limitation"?
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A. No.

Q. Let's turn the page, please.  Do you see there where,

towards the bottom of the second page, Ms. Sullivan's notes of

the November 6, 2017 meeting say, "Rule 65, participating

violation and some court order"?

A. Yes.

Q. Do you recall that subject being discussed at the -- on

November 6, 2017 meeting with Elliott?

A. No.

Q. So you don't know as you sit here today what Ms. Sullivan

was referring to when she wrote that down?

A. No.

Q. Mr. Donziger, am I correct that when you refer to your

clients in your testimony, what you really mean is one client,

the ADF, or the Frente.  Correct?

Yes or no, sir.

A. I can't answer that yes or no.  I'll answer it this way.

My client is the FDA, and the FDA is the beneficiary of the

judgment and has a fiduciary duty, as I understand it, to

execute the judgment and collect funds owed to the affected

peoples by Chevron around the world.  So my client is the

entity that's the beneficiary of the judgment and executes it

and representation of all those affected.

Q. Did you explain that to Elliott at the meeting you had with

Elliott on November 6, 2017?
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A. I don't recall specifically.  Generally when I speak to

potential funders, we explain that that is part of its

structure, who would be the counterparties on any investment

appeal.

Q. Generally you would have told a potential investor that the

counterparty would be the ADF or the Frente.

A. Generally, yes.

Q. Am I correct that you sent Elliott a nondisclosure

agreement just before the meeting that documented that the

nondisclosure agreement would be with the ADF/Frente?

A. I don't recall.  I believe Ms. Sullivan sent that, but I

don't recall what the --

Q. And she received that NDA from you?

A. Don't recall how that NDA was put together.  We have NDAs

we use, and I, I don't remember putting it together.  It's

possible another lawyer on our team did.  I don't remember.

Q. Ms. Sullivan is not a lawyer, correct?

A. That's correct.

Q. And am I correct that she was retained by you mostly to

help fund-raise?

A. Fundraising was an important part of her responsibilities.

She was also helping or intended to help us get a little better

organized in terms of expenditures, budgets, that sort of

thing.

Q. Did Ms. Sullivan arrange multiple meetings for you besides
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the Elliott meeting with potential fund sources?

A. Well, I don't know what you mean by "multiple."  I remember

one other meeting.  There might have been others.

Q. Ms. Sullivan was retained in approximately November of last

year, correct?

A. My recollection is it was more like October, but in the

fall of last year, yes.

Q. What were the terms of her retention?

A. I don't recall exactly.  Katie is a person who wanted to

get involved to help.  She didn't seem particularly interested

in financial compensation.  I asked her if we could do some

sort of contract for her services, and I believe we agreed on

some sort of contract, but I don't believe she ever signed it,

or maybe it was not executed.  I don't remember.  I know we had

some document, but I believe it was never signed.

Q. And you have not produced that document in response to

Chevron's subpoena, correct?

A. I don't believe I have.  I don't know if I actually have

it.  I haven't seen it, looking through my files.

Q. When did Ms. Sullivan -- strike that.

Am I correct that Ms. Sullivan ceased to work with you

in or about March of 2018?

A. Yes.  Subsequent to the issuance of the subpoena, Chevron's

subpoena to her, she ceased working with us.

Q. Am I correct, sir, that -- strike that.
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What compensation did she receive for the work that

she did between October 2017 and March 2018?

A. I don't know.

Q. Did she receive compensation, sir?

A. I am not sure.  I, I, I have a recollection that she might

have received some what I would consider to be pretty minimal

compensation, but I'm not a hundred percent sure.  I'd have to

look in the budget that she kept.

Q. Sir, are you the one who would have approved of her

compensation?

A. Either me or the client representatives in Ecuador or me

under their authority.  I don't recall how it was approved or

what it was exactly.

Q. Did Ms. Sullivan receive any interest in the Ecuadorian

judgment?

A. I think we had discussion about arranging something along

those lines, but I don't believe it ever happened prior to her

deciding to leave the, the litigation.

THE COURT:  Are we going to get back to what happened

at Elliott Management?

MR. MASTRO:  Yes, your Honor.  I was just trying to

set the stage for her work.

BY MR. MASTRO:  

Q. Now, Mr. Donziger, at your meeting with Elliott, did you

discuss with Elliott the fact that you do not represent any of
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the individual Lago Agrio plaintiffs any longer?

A. I don't recall.  And also I don't accept that as a fact.  I

don't --

MR. DONZIGER:  Objection.  That's a whole 'nother

area.

Q. Sir, in your meeting with Elliott, you were not purporting

to represent any of the individual Lago Agrio plaintiffs.

A. Not in their individual capacity, but I represent, by

virtue of my representation of the FDA, represent everybody

affected.  The FDA represents everybody with interests in the

collection of judgment.

Q. And you do not represent UDAP any longer, correct?

A. Correct.

Q. So is it fair to say that you have acted on behalf of the

Frente in selling interests in the judgment?

MR. DONZIGER:  Objection.  I can answer it, but --

Q. Let me rephrase, because I want to make sure we understand

this.

You have not represented, to any investors, that you

represent any client other than the Frente, correct?

A. Well --

Q. Let me give you a time frame for it, OK.  Since the RICO

judgment --

A. Yes.

Q.  -- in March 2014, you have not represented, to any
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subsequent investors, that you represent any party other than

the Frente, correct?

A. My view is, my client is the Frente, as I've testified.

And the Frente, by virtue of its unique role in the Ecuadorian

judgment, as the sole and exclusive beneficiary of any

collection action, acts in the interests of everybody affected,

including the individually named plaintiffs.  But that's

correct; I do not actually have contracts with the individually

named plaintiffs.  But all of them are represented through the

role of the Frente in the Ecuadorian judgment as a beneficiary

of the judgment.

Q. Did you explain that to Elliott at the meeting you had with

Elliott on November 6, 2017?  

A. I don't recall that I explained that specifically.

Q. Now, you made an offer to Mr. Grinberg after the meeting to

send him an additional packet of materials.  Correct?

A. Yes.

Q. And you said it's a packet of materials that you typically

give potential investors, correct?

A. Yes.

Q. Am I correct that you did not produce that packet of

materials in response to Chevron's subpoena?  The materials you

would typically give an investor.

A. Well, I testified about this in my deposition, and what --

the answer to that question is, we give materials to investors
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when they ask, and we generally tailor them to the needs of the

investors.  So, you know, if an investor is sophisticated and

wants to just know this, this certain thing, we give them that.

If an investor doesn't know much about the situation and just

wants to learn about it, we give him a lot of other types of

material.

So when I said we have a packet we typically give,

there are certain materials like press reports, court judgments

that we usually send to everybody who we're just getting going.

And I wasn't sure what Mr. Grinberg would want if anything.

And the fact he didn't want anything suggested to me Elliott

wasn't that interested, and I didn't really think much more of

it and never sent him anything.

Q. You didn't produce, in response to Chevron's subpoena, any

of the documents you would typically give to investors,

correct?

A. No.  The reason for that --

Q. I didn't ask you the reason, sir.  I just asked you whether

you --

A. -- is because of --

Q. And the answer is Correct?

A. The pending motion has now since been resolved.  So I

didn't revisit that issue and continue production in light of

the state of play with your Honor's decision, which I just got

late yesterday afternoon while preparing for this and being in
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another deposition.

Q. Am I correct, Mr. Donziger, that, in response to Chevron's

subpoenas, to date, these are subpoenas covering both your

assets and judgment --

THE COURT:  Look, Mr. Mastro, stick to the subject of

this hearing.

MR. MASTRO:  OK.  Certainly, your Honor.  Certainly.

THE COURT:  We're not starting a seven-week trial

today.

MR. MASTRO:  OK.  Certainly, your Honor.  I just, I

wanted the Court to be aware of the limitation --

THE COURT:  You've made me aware.  The fusillade of

letters is beyond my secretary's ability to keep up with.

MR. MASTRO:  Thank you, your Honor.

THE COURT:  From both sides.

Q. Mr. Donziger, did you consider the opportunity to pitch

Elliott to be a significant meeting?

A. I would say I considered it to be a meeting that we were

happy to get that had potential significance if it were to gain

traction, but I didn't go in with very high expectations.

(Continued on next page)
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Q. Mr. Donziger, just to be clear, the client you were

representing at the Elliott meeting was the FDA, correct?

A. That's correct, subject to my prior testimony about the

Frente role, yes.

Q. Again going back to the Elliott meeting, did you have any

discussion with Mr. Grinberg and Mr. Cohen at the November 6,

2017 meeting about how difficult it would be to enforce the

Ecuadorian judgment in light of the RICO judgment?

THE WITNESS:  Objection.

THE COURT:  Overruled.

BY MR. MASTRO:  

Q. Yes or no?

A. I generally, because I don't remember specifically

everything we talked about at the 90 minute meeting, when I

talked to potential funders, I always mentioned RICO.  I

explained Judge Kaplan's decision, I explained the view of the

Ecuadorians of that decision.  Respectfully to your Honor, they

disagree, as do I, with a lot of the bases of that decision.

I count on potential funders to do their own

independent due diligence about that decision and all the other

court decisions in this case both in the United States, Canada,

Ecuador and the international arbitration.

Almost all potential funders, if they express

seriousness, do that due diligence and they also consult with

independent counsel when doing so.
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Q. Mr. Donziger, did you discuss with Elliott at the November

6, 2017 meeting whether the injunction, at Paragraph 5 under

the court's judgment, would be any impediment to collection

efforts?

A. I don't recall specifically.  

Again when I speak to investors, I am working and have 

been working I believe in good faith off of the April 25th 

order of Judge Kaplan that I believe allows us, plain and 

express language that allows the clients in Ecuador to sell 

interest in the judgment to pay litigation expenses. 

So to me at that time, it was not a controversial

issue.  So it is possible I didn't bring it up.  It was

something that I and others who had read the April 25th order

felt was permissible and proper.

Q. So you don't recall any discussion at that meeting about

the ramifications of Paragraph 5 of the RICO judgment?

A. No.

Q. Sir, immediately after the Elliott meeting on November 6th,

2017, did you discuss Ms. Sullivan how the meeting had gone?

A. I don't remember.  I mean I could speculate.

Q. I don't want you to speculate, sir.

A. Well, I don't remember what we talked about after the

meeting.  You mean right after we walked out of the meeting?

THE COURT:  Look, Mr. Mastro, I would really

appreciate it if you would stick to the limited purpose for
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which I called this hearing.

MR. MASTRO:  I understand, your Honor.  I am about to

come to why I asked that question.

BY MR. MASTRO:  

Q. Mr. Donziger, am I correct that shortly after the Elliott

meeting ended, Ms. Sullivan sent an email to many parties,

including yourself, about how the meeting had gone?

A. I don't recall.  If you want to show me an email?

Q. Am I correct that in response to her email message, you

responded that everyone should hold it strictly confidential

and that it would be counterproductive in terms of our

objectives if the meeting leaked?

THE WITNESS:  I'm going to object.  I would like to

look at what Mr. Mastro is referring to.  I know there is

email.  I think it was before the meeting, not after.  That's

the problem I have.

THE COURT:  Well, Mr. Mastro, if it was before the

meeting, maybe you ought to rephrase your question; and if it

wasn't, maybe you need to show it to him.

BY MR. MASTRO:  

Q. Let me clarify.

When you were scheduled to have a meeting with 

Elliott, did Ms. Sullivan send out an email notice to many 

parties, including yourself, that a meeting with Elliott had 

been scheduled? 
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A. That's my recollection, yes.

Q. Am I correct you responded to her email on November 6,

2017, telling everyone on that email that the information was,

"strictly confidential and that it would be counterproductive

in terms of our objectives" if the information were to leak?

A. I don't know what I said.  I remember saying something

along those lines.  If you're trying to say I said what is on

an email, show me an email and I will tell you if I sent the

email.

Q. I am just asking if you recall it, Mr. Donziger?

A. I remember generally wanting to keep our contacts with

Elliott confidential so they wouldn't get into your camp and

representation of your clients so you could cause mischief, as

had been done in the past.  That was my view, yes.

Q. Am I correct that you recommended everyone on the email

chain that they delete all emails relating to this subject?

A. Actually, that email came from another individual on the

email chain, and I endorsed it, but I also agree with the

subsequent email with Aaron Paige, which explains it was not to

impede discovery or hide anything untoward, it was to protect

confidentiality such that Chevron wouldn't be able to harass

Elliott Capital, as it had done with other funders.

Q. Can we go to Exhibit 6 in the binder, DX-9006, the large

binder.

A. This binder?
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Q. Yes.

THE COURT:  Tab 6?

MR. MASTRO:  Yes, your Honor.

(Pause)

BY MR. MASTRO:  

Q. Did you have chance to review it, Mr. Donziger?

A. Yes, I am familiar with the email chain.

Q. Am I correct this is an email, dated November 6, 2017, in

which you, Ms. Sullivan and others participated and that you

received these emails and sent these emails?

A. I received this email chain, yes, and I sent the email that

I sent, but not the other emails, obviously.

Q. But you received the other emails, correct?

A. Yes.

MR. MASTRO:  I ask it be received in evidence.

THE COURT:  Received.

(Defendant's Exhibit 9006 received in evidence) 

BY MR. MASTRO:  

Q. Mr. Donziger, let's go to the first email in the chain,

MKS-93.  Ms. Sullivan has sent this email to several people.

Are any of the people that she sent this email to 

other investors in the Ecuadorian judgment?   

THE WITNESS:  Objection.

THE COURT:  Sustained.

BY MR. MASTRO:  
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Q. Mr. Donziger, now Ms. Sullivan writes to you and others

that she has been helping you strategize how to connect

financial capital with the case.  Do you see that, sir?

A. Yes.

Q. Did you understand her to mean by that she was helping you

to identify potential investors from whom you could arrange on

behalf of your client Frente --

THE WITNESS:  This is long, Mr. Mastro.

MR. MASTRO:  I will withdraw that question.

BY MR. MASTRO:  

Q. Do you see there at the end of her email she talks about

supercharging their efforts, meaning your efforts and your

team?

A. Yes.

Q. Did you have an understanding what she meant by that?

A. I assume she meant we would be more effective in the

endeavor.

Q. If you raised money?

A. Well, the endeavor raising money would be more effective.

THE COURT:  Mr. Mastro, do you have any more questions

about what happened at the meeting?

MR. MASTRO:  Your Honor, I just wanted to --

THE COURT:  I know what you want to do.  I know a lot

of the things you want to do.  Do you have any more questions

that relate to what happened at the meeting or in association
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with the meeting that is relevant to the purpose of this

hearing?

MR. MASTRO:  Well, your Honor, I would respectfully

submit that an email chain in which Mr. Donziger is

recommending and seconding that any emails on this subject

should be destroyed --

THE COURT:  But it is in evidence and I read it.

MR. MASTRO:  That is fine, your Honor.  I have it.

May I talk to my client for a second, your Honor?

THE COURT:  Sure.

(Off-the-record discussion)

BY MR. MASTRO:  

Q. Mr. Donziger, in terms of the Elliott meeting and meetings

like Elliott, am I correct that you do not get paid anything

for such a meeting other than your monthly retainer and

whatever contingency interest you have in the judgment?

A. If I understand the question as I think you intend to ask

it, I don't get paid separate to do fund raising.  I get paid a

monthly retainer to do a whole host of things for my client,

that being one of them.

MR. MASTRO:  I don't have any further questions.

THE COURT:  Mr. Donziger, any redirect?

MR. DONZIGER:  I have a limited number of questions.

THE COURT:  Go right ahead.  I know it is awkward.

You know we have pro se litigation here and it very 
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rarely involves money.  It involves who disrespected somebody 

at Green Haven State Prison or something like that, and the 

prisoners cope with it, and I am sure you're up to it, though I 

understand it is awkward.   

CROSS-EXAMINATION 

BY MR. DONZIGER:  

Q. Can you describe your recollection of any documents given

to Mr. Grinberg at the Elliott meeting?

THE COURT:  Okay.

A. When I heard Mr. Grinberg testify this morning about what

he described as a marketing document, it refreshed my

recollection, and I believe that document is actually a

photobook put together by a photojournalist named Lou Demitas,

and that describes or has photos of some of the human impacts

of the oil pollution in Ecuador as well as testimonies, and it

was not, to the best of my recollection, a marketing document

for funders, although it is often given to funders so they can

understand the human nature or human dimension of the problem.

Q. The second question, did you ever discuss with Ms. Sullivan

in the context of the Elliott meeting that Elliott could

potentially make money on both ends by shorting Chevron stock

if they were to invest in the case?

THE COURT:  There is no objection.

A. Okay.  I don't recall whether I discussed that with her.

That was something that she originally brought up as something
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that might be enticing or appealing to Elliott.  This is not

something that I brought up or endorsed.  It is possible she

raised with me in a conversation, I don't have any specific

recollection.

Q. I have two more questions.

What is the legal basis for fund raising to pay

litigation expenses in light of the RICO judgment?

THE COURT:  Sustained.  If we are going to have a

legal argument, we are not going to have it from the witness

stand unless it is relevant for some other reason.

MR. DONZIGER:  That is all my questions.

THE COURT:  Okay.  In light of those questions,

anything else, Mr. Mastro?

MR. MASTRO:  No, your Honor.

THE COURT:  You're excused.  Thank you, Mr. Donziger.

(Witness excused)

THE COURT:  I think that probably concludes the

hearing, does it not?

MR. MASTRO:  It does, your Honor.

I would appreciate a brief opportunity to explain some 

of the other areas we are still seeking discovery on and why we 

think they're irrelevant.  I didn't attempt to question him 

because your Honor limited the scope of the hearing, and I 

understand that and I focused on the Elliott meeting. 

Your Honor, had I had the chance to examine Mr.
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Donziger more broadly, I think I would have been able to

establish through the documents that we have already obtained

mostly from Ms. Sullivan, not produced by Mr. Donziger, because

he has produced virtually nothing, that what basically Mr.

Donziger has been doing is selling interests in the judgment

and then being able to pay himself his monthly retainers, his

expenses and everything.

THE COURT:  Right, and he said that on the witness

stand.

MR. MASTRO:  I understand.  We would have shown the

hundreds of thousands of dollars just from the documents we

were able to get for a short period of time he has put in his

own pocket, and we also would have, your Honor, further

established that he only represents one entity at this point

and the very questionable grounds on which he should have the

ability to do any such fund raising.

That can wait for another day. 

THE COURT:  What does the one have to do with the

other?  Just enlighten me.

MR. MASTRO:  Your Honor, to us, the whole thing is a

big scam and part of his ongoing fraud.

He is somebody who is selling interest in the

judgment, he is violating the court's order and he is lining

his own pockets.  He has to raise the money to be able to line

his own pockets and he has made himself quite a bit since doing
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that.  We would like the court to understand the full extent of

the scam and how many people have been scammed and have all of

that.

THE COURT:  I am sorry.  By category, who has been

scammed?

MR. MASTRO:  Anyone who has invested since March 2014.

THE COURT:  You think that might be a different --

MR. MASTRO:  Since you have a right, since we believe

that every time he has been soliciting and every time he has

been successful in his solicitation, that has, of an investment

in the judgment in exchange for an interest in the judgment,

that that has violated the Paragraph 5 of the judgment.

THE COURT:  I understand that's your position, I do.

I know what his position is.

MR. MASTRO:  I simply wanted to also point out, your

Honor, and again it was beyond the scope, but Mr. Donziger has

even taken the brazen position, and I would have cross-examined

him on this even after the Frente, even if an argument could be

made about their status, even now that the Frente has had a

default judgment against him, he has every right to go out and

sell interests in the judgment anyway even though he is the

agent of the Frente and clearly covered by the injunction in

that regard.  He has brazenly taken the position and said at

the deposition he absolutely has the right to do that.

THE COURT:  That issue is not before me.
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MR. MASTRO:  I understand.  I am pointing out he will

continue to be in contempt even with the default judgment

against the Frente.

THE COURT:  Look, you have a right to do what you

think is appropriate to enforce what you see as your client's

rights, but I am not sitting as a roving committee here.  If

you tee something up, I will deal with it.  If you don't, that

is another matter.

MR. MASTRO:  I understand, your Honor.

THE COURT:  Okay.  Is there anything else from you,

Mr. Donziger, within the bounds I put on Mr. Mastro?

MR. DONZIGER:  I have obviously submitted papers and

made my positions on this issue clear.  Do you feel like you

need anything else in light of what Mr. Mastro just said, which

I obviously disagree with pretty much all that he just said?

Can I argue or do you feel like it would not be 

helpful to you? 

THE COURT:  I think it is probably not helpful at this

point -- that was a comma, not a period.  I understand that may

be hard to tell sometimes.  I understand what you think, Mr.

Donziger, of the April 25th document said.  I wrote it.  I can

read it.  I think we may well have or there may well be a

disagreement about what its significance is.  I am sure there

is.  Certainly I know Mr. Mastro has a different view whatever

it says and whatever it was could be construed as.  I
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understand that.

Neither side has attempted to address whether any of

this is impacted by the terms of Mr. Donziger's retention

agreement, by the inter-creditor agreement, by investment

agreements that were in place at relevant times.  The bottom

line, maybe you haven't addressed it because you thought about

it and you don't think it has any impact, but I just wondered

about that now.

If anybody thinks any further submissions about that

might be useful, you are to write me a letter within 10 days as

to what and why, and the letter is no more than two pages, and

it is double-spaced, and then I will see whether I think any

further submission will be useful, okay?

MR. MASTRO:  Yes, your Honor, we will definitely do

that.  I just wanted to point out that Mr. Donziger did testify

that he has a new retention agreement as of 2016-17 with the

Frente, and he has not produced that to us.  We are prepared to

do this analysis, but it would be even more constructive if he

actually produced his --

THE COURT:  Why shouldn't that be produced?

MR. DONZIGER:  It is, and I have it right here.  I

will produce it right now.  I am not going to argue against Mr.

Mastro.  As a lawyer and officer of the court, I will direct

this to you directly.  This is a contempt hearing.  I don't

want to be in contempt of the court.  I am not at this point
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arranging any more financing, and I can't until I get clarity,

some sort of clarification from your Honor what is, in your

view, permissible or not permissible.  I want to be clear about

that because --

THE COURT:  Look, I appreciate that, but you seriously

need to consider whether, even if you are right as to what

happened in days of yore, whatever that argument has any

traction at all from the minute the judgment was entered

against all your clients, including the Frente, which I won't

prejudge it, but it certainly is a different set of facts.  I

am not going to give you a declaratory judgment.

MR. DONZIGER:  On that point, you're referring to the

default judgment?

THE COURT:  Yes, sure.

MR. DONZIGER:  Just to be clear, I testified in my

deposition that I thought that it did not change the landscape

in terms of fund raising.  I, upon further reflection, realized

that that is a mistake and not my position.  I didn't quite

understand the situation when I said that.  To the extent you

read my deposition or they raise it, I want to be clear about

that.

THE COURT:  I am nodding not to evidence agreement,

but to acknowledge the fact you have said something.

MR. DONZIGER:  Thank you.

THE COURT:  I think everybody will have to think about
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that down the road, okay?  

Anything else?  Okay.  Thank you. 

(Court adjourned)
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